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Abdullahi Abhmed An-Na<im!

1. Toward a Cross-Cultural Approach
to Defining International Standards
of Human Rights

The Meaning of Cruel, Inhuman,
or Degrading Treatment or Punishment

An intclligent strategy to protect and promote human rights must address
the underlving causcs of violations of these rights. These violations are
caused by a wide and complex varicty of factors and forces, including cco-
nomic conditions, structural social factors, and political expedicncy. For
the most part, however, human rights violations are due to human action
or inaction—they occur because individual persons act or fail to act in
certain ways. They can be the overlapping and interacting, intended or
unintended, consequences of action. People may be driven by selfish mo-
tives of greed for wealth and power, or by a misguided perception of the
public good. Even when motivated by sclfish ends, human rights violators
normally seek to rationalize their behavior as consistent with, or conducive
to, some morally sanctioned purpose. Although their bid to gain or main-
tain public support may be purely cynical, such an attempt is unlikely
unless they have reason to believe that their claim of moral sanction is
plausible to their constituency.

It is not possible in this limited space to discuss the multitude of
factors and forces that contribute to the underlying causcs of human rights
violations in general. I maintain that the lack or insufficiency of cultural
legitimacy of human rights standards is one of the main underlying causcs
of violations of those standards. In this chapter, I argue that internal and
cross-cultural legitimacy for human rights standards neceds to be devel-
oped, while T advance some tentative ideas to implement this approach.
The focus of my supporting examples will be the right not to be subjected
to cruel, inhuman, or degrading treatment or punishment. Insiders may
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20 Abdullahi A. An-Na‘im

perceive certain types of punishment, for example, as dictated or at least
sanctioned by the norms of a particular cultural tradition, whercas to
outsiders to that culture, such measures constitute cruel, inhuman, or
degrading treatment. Which position should be taken as setting the stan-
dards for this human right> How can the cooperation of the proponents
of the counter-position be sccured in implementing the chosen standards?

My thesis docs not assume that all individuals or groups within a
society hold identical views on the meaning and implications of cultural
values and norms, or that they would therefore share the same evaluation
of the legitimacy of human rights standards. On the contrary, I assume
and rely on the fact that there are cither actual or potential differences in
perceptions and interpretations of cultural values and norms. Dominant
groups or classes within a society normally maintain perceptions and in-
terpretations of cultural values and norms that are supportive of their own
interests, proclaiming them to be the only valid view of that culture.
Dominated groups or classes may hold, or at least be open to, different
perceptions and interpretations that are helpful to their struggle to achieve
justice for themselves. This, however, is an internal struggle for control
over the cultural sources and symbols of power within that society. Even
though outsiders may sympathize with and wish to support the dominated
and oppressed groups or classes, their claiming to know what 1s the valid
view of the culture of that society will not accomplish this effectively. Such
a claim would not help the groups the outsiders wish to support because
it portrays them as agents of an alien culture, thereby frustrating their
cfforts to attain legitimacy for their view of the values and norms of their
society.

Cross-Cultural Perspectives on Human Rights

The general thesis of my approach is that, since people are more likely to
observe normative propositions if they belicve them to be sanctioned by
their own cultural traditions, observance of human rights standards can be
improved through the enhancement of the cultural legitimacy of those
standards.? The claim that all the existing human rights standards alrcady
enjoy universal cultural legitimacy may be weak from a historical point of
view in the sense that many cultural traditions in the world have had little
say in the formulation of those standards. Nevertheless, I believe not only
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Toward a Cross-Cultural Approach — 2r

that universal cultural legitimacy 1s necessary, but also that it is possible to
develop it retrospectively in relation to fundamental human rights through
enlightened interpretations of cultural norms.

Given the extreme cultural diversity of the world community, it can
be argued that human rights should be founded on the existing least com-
mon denominator among these cultural traditions. On the other hand,
restricting international human rights to thosc accepted by prevailing per-
ceptions of the values and norms of the major cultural traditions of the
world would not only limit these rights and reduce their scope, but also
exclude extremely vital rights. Therefore, expanding the area and quality
of agreement among the cultural traditions of the world may be necessary
to provide the foundation for the widest possible range and scope of hu-
man rights. I believe that this can be accomplished through the proposed
approach to universal cultural legitimacy of human rights.

The cultural legitimacy thesis accepts the existing international stan-
dards while secking to enhance their cultural legitimacy within the major
traditions of the world through internal dialogue and struggle to cstablish
enlightened perceptions and interpretations of cultural values and norms.
Having achicved an adequate level of legitimacy within cach tradition,
through this internal stage, human rights scholars and advocates should
work for cross-cultural legitimacy, so that peoples of diverse cultural tradi-
tions can agree on the meaning, scope, and methods of implementing
these rights. Instead of being content with the existing least common de-
nominator, I propose to broaden and deepen universal consensus on the
formulation and implementation of human rights through internal rein-
terpretation of, and cross-cultural dialogue about, the meaning and impli-
cations of basic human values and norms.

This approach is based on the belief that, despite their apparent
peculiaritics and diversity, human beings and socictics share certain
fundamental interests, concerns, qualities, traits, and values that can be
identified and articulated as the framework for a common “culture” of
universal human rights. It would be premature in this exploratory essay to
attempt to identify and articulate these interests, concerns, and so on, with
certainty. Major theoretical and methodological issues must first be dis-
cussed and resolved so that the common culture of universal human rights
may be founded on solid conceptual and empirical grounds. At this stage,
I am concerned with making the casc for internal and cross-cultural dis-
course on the subject, raising some of the questions and difficulties that
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22 Abdullahi A. An-Na‘im

must be faced and generally describing the process that should be under-
taken. Neither concrete results nor guarantees of success can be offered
here, only a promising approach to resolving a real and serious issuc.

Concern with the implications of cultural diversity has been present
since the carliest stages of the modern international human rights move-
ment. In 1947, UNESCO carried out an inquiry into the theoretical prob-
lems raised by the Universal Declaration of Human Rights. This was
accomplished by inviting the views of various thinkers and writers from
member states,® and organizing subsequent conferences and seminars on
this theme. Other organizations have also taken the initiative in drawing
attention to the dangers of cthnocentricity and the need for sensitivity to
cultural diversity in the drafting of international human rights instru-
ments.* Individual authors, too, have addressed these concerns.

My approach draws upon these carlier efforts and supplements them
with insights from non-Western perspectives. Some Western writers have
highlighted conflicts between international human rights standards and
certain non-Western cultural traditions, without suggesting wavs of rec-
onciling them.? Despite their claims or wishes to present a cross-cultural
approach, other Western writers have tended to confine their analysis to
Western perspectives. For example, one author emphasizes the challenge
of cultural diversity, saying that it would “be uscful to try to rethink the
normative foundations of human rights and consider which rights have
the strongest normative support.”® Yet, the philosophical perspectives he
actually covers in his discussion are exclusively Western. Another author
calls for taking cultural diversity scriously, yet presents arguments based
exclusively on Western philosophy and political theory.”

Alison Renteln is one of the few human rights scholars sensitive to
issucs of cultural Jegitimacy. She suggests a cross-cultural understanding
that will shed light on a common core of acceptable rights.® Her ap-
proach seems to be content with the existing least common denominator,
however, a standard I find inadequate to assure sufficient human rights
throughout the world. In my view, a constructive clement is needed to
broaden and deepen cross-cultural consensus on a “common core of hu-
man rights.” I believe that this can be accomplished through the internal
discourse and cross-cultural dialogue advocated here.

CULTURAL RELATIVITY AND HUMAN RIGHTS
Culrure is defined in a variety of ways in different contexts.® A wide array
of definitions is available in the social scicnces.!? In this chapter, culture is
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Toward a Cross-Cultural Approach 23

taken in its widest meaning—-that of the “totality of values, institutions
and forms of behavior transmitted within a socicety, as well as the material
goods produced by man [and woman] . . . this wide concept of culture
covers Weltanschanung [world view], ideologies and cognitive behav-
ior.”! It can also be defined as “an historically transmitted pattern of
meanings in symbols, a system of inherited conceptions expressed in sym-
bolic form by means of which men [and women] communicate, perpetu-
ate and develop their knowledge and attitudes towards life.” 12

Culture is therefore the source of the individual and communal world
view: it provides both the individual and the community with the values
and interests to be pursued in life, as well as the legitimate means for
pursuing them. It stipulates the norms and values that contribute to peo-
ple’s perception of their self-interest and the goals and methods of indi-
vidual and collective struggles for power within a socicty and between
socictics. As such, culture is a primary force in the socialization of individ-
uals and a major determinant of the consciousness and experience of the
community. The impact of culture on human behavior is often underesti-
mated precisely because it is so powerful and deeply embedded in our self-
identity and consciousness.

Our culture 1s so much a part of our personality that we normally
take for granted that our behavior patterns and relationships to other per-
sons and to society become the ideal norm. The subtlety of the impact of
culture on personality and character may be explained by the analogy of
the cye: we tend to take the world to be what our cyes convey to us with-
out “sceing” the eye and appreciating its role.! In this casc, the informa-
tion conveyed by the eye is filwered and interpreted by the mind without
the individual’s conscious awareness of this fact. Culture influences, first,
the way we sce the world and, further, how we interpret and react to the
information we receive.

This analogy may also explain our cthnocentricity, the tendency to
regard one’s own race or social group as the model of human experience.
Ethnocentricity does not mean there is no conflict and tension between a
person and his or her own culture, or between various classes and groups
within a society. It rather incorporates such conflict and tension in the
idcal modecl, leading us to perceive the conflict and tension we have within
our own culture as part of the norm. For example, some feminists in one
cultural tradition may assume that women in other cultures have (or ought
to have) the same conflicts and tensions with their societies and are secking
(or ought to scck) the same answers.
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24 Abdullahi A. An-Na‘im

A degree of cthnocentricity 1s unavoidable, indeed indispensable. It
is the basis of our acceptance of the validity of the norms and institutions
of our culture, an acceptance that ultimately is a matter of material and
psychological survival.'* Even the most radical “dissidents” rely on their
culture for survival. In fact, their dissent itself is meaningful to them only
as the antithesis of existing cultural norms and institutions. Rigid ethno-
centricity, however, breeds intolerance and hostility to societies and per-
sons that do not conform to our models and cxpectations. Whether
operating as initial justification or as subscquent rationalization, the ten-
dency to dehumanize “different” societics and persons underlies much of
the exploitation and oppression of onc socicty by another, or of other
classes within a socicty by onc class of persons in the same socicty.

The appreciation of our own cthnocentricity should lead us to respect
the ethnocentricity of others. Enlightened ethnocentricity would therefore
concede the right of others to be “different,” whether as members of an-
other socicty or as individuals within the same society. This perspective
would uphold the equal human value and dignity of members of other
societics and of dissidents within society. In sociological terms, this ori-
entation is commonly known as cultural relativism, that is to say, the ac-
knowledgment of equal validity of diverse patterns of life.!® It stresses “the
dignity inherent in every body of custom, and . . . the need for tolerance
of conventions though they may differ from one’s own.” 1

Cultural relativism has been charged with neutralizing moral judg-
ment and thereby impairing action against injustice.!” According to one
author, “|It} has these objectionable consequences: namely, that by limit-
ing critical assessment of human works it disarms us, dehumanises us,
leaves us unable to enter into communicative interaction; that is to say,
unable to criticize cross-culturally, cross-sub-culturally; intimately, relativ-
ism leaves no room for criticism at all ... behind relativism nihilism
looms.”® Some writers on human rights are suspicious of a cultural
relativism that denies to individuals the moral right to make comparisons
and to insist on universal standards of right and wrong.'?

As John Ladd notes, however, relativism is identified with nihilism
because it is defined by its opponents in absolute terms.?® I tend to agree
with Clifford Geertz that the relativism/antirelativism discourse in anthro-
pology should be scen as an exchange of warnings rather than as an ana-
lytical debate. Whereas the relativists maintain that “the world being so
full of a number of things, rushing to judgment is more than a mistake,
it’s a crime,” the antirclativists are concerned “that if something isn’t an-
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Toward a Cross-Cultural Approach 25

chored everywhere nothing can be anchored anywhere.”?! T also agree
with Geertz’s conclusion:

The objection to anti-relativism is not that it rejects an 1t’s-all-how-you-look-
at-it approach to knowledge or a when-in-Rome approach to morality, but
that it imagines that they [thesc approaches] can only be defeated by placing
morality beyond culture and knowledge beyond both. This . . . is no longer
possible. If we wanted home truths, we should have staved at home.?2

In my view, the merits of a reasonable degree of cultural relativism
are obvious, especially when compared to claims of universalism that are
in fact based on the claimant’s rigid and exclusive cthnocentricity. The
charge that it may breed tolerance of injustice is a scrious once, however.
Melville J. Herskovits, one of the main proponents of cultural relativism,
has sought to answer this charge by distinguishing between absolutes and
universals:

To say thar there is no absolute [not admitted to have variations] criterion of
value or morals . . . does not mean that such criteria, in differing forms, do
not comprise universals [least common denominarors to be extracted from
the range of variations| in human culture. Morality is a universal, and so is
enjoyment of beauty, and some standard of truth. The many forms these
concepts take arc but products of the particular historical experience of the
societies that manifest them. In each, criteria are subject to continuous ques-
tioning, continuous change. But the basic conceptions remain, to channel
thought and direct conduct, to give purposc to living.2

Although this statement is true, it does not fully answer the charge. Mo-
rality may be universal in the sense that all cultures have it, but that does
not in any way indicate the content of that morality, or provide criteria for
judgment or for action by members of that culture or other cultures. The
lcast common denominator of the universality of morality must include
some of its basic precepts and not be confined to the mere existence of
some form of morality. Moreover, in accordance with the logic of cultural
rclativism, the shared moral values must be authentic and not imposed
from the outside. As indicated earlier, the existing least common denomi-
nator may not be enough to accommodate certain vital human rights. This
fact would suggest the need to broaden and deepen common values to
support these human rights. This process, however, must be culturally
legitimate with reference to the norms and mechanisms of change within
a particular culture.
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26 Abdullahi A. An-Na‘im

Another author has sought to respond to the charge that cultural
relativism impairs moral judgment and action by saying that, although it
is appropriatc to distinguish between criticism corresponding to standards
internal to the culture and that corresponding to external ones, the theory
of cultural relativism does not block cither.?* This observation holds truc
of a rcasonable degree of cultural relativism but not of its extreme form.?
Morcover, we should not only distinguish between criticism correspond-
ing to standards internal to a culture and that corresponding to external
ones, but also stress that the former is likely to be more effective than the
latter.

I would emphasize that, in this age of sclf-dctermination, sensitivity
to cultural relativity is vital for the international protection and promotion
of human rights. This point does not preclude cross-cultural moral judg-
ment and action, but it prescribes the best ways of formulating and ex-
pressing judgment and of undertaking action. As Geertz states, morality
and knowledge cannot be placed beyond culture. In intercultural relations,
morality and knowledge cannot be the exclusive product of some cultures
but not of others. The validity of cross-cultural moral judgment increases
with the degree of universality of the values upon which it is based; fur-
ther, the efficacy of action increases with the degree of the actor’s sensi-
tivity to the internal logic and frame of reference of other cultures.

CuULTURAL UNIVERSALITY AND HUMAN RIGHTS

Although human rights require action within cach country for their im-
plementation, the present international human rights regime has been
conceived and is intended to operate within the framework of interna-
tional relations. The implications of culture for international relations have
long been recognized. For example, as Edmund Burke has said:

In the intercourse between two nations, we are apt to rely too much on the
instrumental part. We lay too much weight on the formality of treaties and
compacts. . . . Men [and women] are not tied to one another by paper and
seals. They are led to associate by resemblances, by conformities, by sympa-
thies. It is with nations as with individuals. Nothing is so strong a tic of amity
between nation and nation as correspondence in laws, customs, manners and
habits of life. They are obligations written in the heart. They approximate
men [and women] to one another without their knowledge and sometimes
against their intentions. The sccret, unseen, but irrefragable bond of habitual
intercourse holds them together even when their perverse and litigious nature
scts them to equivocate, scuffle, and fight about the terms of their written
obligations.2
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Toward a Cross-Cultural Approach 27

This bonding through similarities does not mean, in my view, that
international peace and cooperation are not possible without total global
cultural unity. It does mean that they are more casily achieved if there is a
certain minimum cultural consensus on goals and methods. As applied to
cooperation in the protection and promotion of human rights, this view
mcans that developing cross-cultural consensus in support of treaties and
compacts is desirabie Cultural. diversity, however, is unavoidable as the
product of significant past and present economic, social, and environ-
mental differences. It is also desirabie as the expression of the right to
sclf-determination and as the manifestation of distinctive self-identity.
Nevertheless, I believe that a sufficient degree of cultural consensus regard-
ing the goals and methods of cooperation in the protection and promotion
of human rights can be achieved through internal cultural discourse and
cross-cultural dialogue. Internal discourse relates to the struggle to estab-
lish enlightened perceptions and interpretations ¢f cultural values and
norms. Cross-cultural dialoguce should be aimed at broadening and deep-
ening international (or rather intercultural) consensus. This direction may
include support for the proponents of enlightened perceptions and inter-
pretations within a culture. This effort, however, must be sensitive to the
internal nature of the struggle, endeavoring to emphasize internal valucs
and norms rather than external oncs.

Onc of the apparent paradoxes of culture is the way it combines sta-
bility. with dynamic continuous change.?” Change is induced by internal
adjustments as well as external influences. Both types of change, however,
must be justified through culturally approved mechanisms and adapted to
preexisting norms and institutions. Otherwise, the culture would lose the
coherence and stability that are vital for its socializing and other functions.

Another feature of the dvnamism of culture is that it normally offers
its members a range of options or is willing to accommodate varying in-
dividual responses to its norms. As Herskovits obscrves, “culture is flexible
and holds many possibilitics of choice within its framework . . . to recog-
nize the values held by a given people in no wise implies that these values
arc a constant factor in the lives of succceding generations of the same
group.”?® Nevertheless, the degree of flexibility permitted by a culture,
and the possibilitics of choice it offers its members, are controlled by the
culture’s internal criteria of legitimacy.

A third and more significant feature of cultural dynamism is the am-
bivalence of cultural norms and their susceptibility to different interpreta-
tions. In the normal course of cvents, powerful individuals and groups
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tend to monopolize the interpretation of cultural norms and manipulate
them to their own advantage. Given the extreme importance of cultural
legitimacy, it is vital for disadvantaged individuals and groups to challenge
this monopoly and manipulation. They should usc internal cultural dis-
course to offer alternative interpretations in support of their own interests.
This internal discourse can utilize intellectual, artistic, and scholarly work
as well as various available forms of political action.

Internal cultural discourse should also support cross-cultural dialogue
and set its terms of reference. It should encourage good will, mutual re-
spect, and equality with other cultural traditions. This positive relationship
can be fostered, for example, by enlisting the support of what I would call
the principle of reciprocity, that is to say, the rule that one should treat
others in the same way that he or she would like to be treated. Although
this is a universal rule, most traditions tend to restrict its applications to
“others” from the same or selected traditions rather than all human beings
and socicties. Internal discourse should propagate a broader and more
enlightened interpretation of the principle of reciprocity to include all hu-
man beings.

It is vital for cross-cultural dialogue that internal cultural discourse
along these lines be undertaken simultancously in all cultural traditions.
As a matter of principle, it should be admitted that every cultural tradition
has problems with some human rights and nceds to enhance the internal
cultural legitimacy of those rights. From a tactical point of view, undertak-
ing internal cultural discourse in relation to the problems one tradition has
with certain human rights is necessary for encouraging other traditions to
undertake similar discourse in relation to the problematic aspects of their
own culture.

The object of internal discourse and cross-cultural dialoguc is to agree
on a body of beliefs to guide action in support of human rights in spite
of disagrcement on the justification of those beliefs. Jacques Maritain, a
French philosopher, explained this idea more than forty years ago:

To understand this, it is only necessary to make the appropriate distinction
between the rational justifications involved in the spiritual dynamism of
philosophic doctrine or religious faith [that is to say, in culture], and the
practical conclusions which, although justified in difterent ways by different
persons, arc principles of action with a common ground of similarity for
cveryone. I am quite certain that my way of justifying belicf in the rights of
man and the ideal of liberty, equality and fraternity is the only wav with a
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firm toundation in truth. This docs not prevent me from being in agreement
on these practical convictions with people who are certain that their way of
justifying them, entirely ditferent from mince or opposed to ming, in its theo-
retical dynamism, is equally the only way founded upon truth.>

Total agreement on the interpretation and application of those practical
conclusions may not be possible, however, because disagrecment about
their justification will probably be reflected in the way they are interpreted
and applied. We should therefore be realistic in our expectations and pur-
suc the maximum possible degree of agreement at whatever level it can be
achieved. This approach can be illustrated by the following case study of
the meaning of the human right “not to be subjected to cruel, inhuman or
degrading treatment or punishment.”

Cruel, Inhuman, or Degrading Treatment or Punishment

Some international human rights instruments stipulate that “no one shall
be subjected to torture or to cruel, inhuman or degrading trecatment or
punishment.”# There is obvious overlap between the two main parts of
this right, that is to say, between protection against torturc and protection
against inhuman or degrading trcatment or punishment. For example,
torturc has been described as constituting “an aggravated and deliberate
form of cruel, inhuman or degrading trecatment or punishment.” 3 Never-
theless, there are differences between the two parts of the right. According
to the definition of torture adopted in United Nations instruments, it
“does not include pain or suffering arising only from, mherent in or in-
cidental to lawful sanctions.”3? As cxplained below, this qualification is
not supposed to apply to the sccond part of the right. In other words,
lawtul sanctions can constitute “crucl, inhuman or degrading trecatment or
punishment.”

The following discussion will focus on the meaning of the second part
of the right, that is to say, the meaning of the right not to be subjected to
crucl, inhuman or degrading trcatment or punishment. In particular, I will
address the question of how to identify the criteria by which lawful sanc-
tions can be held to violate the prohibition of cruel, inhuman or degrading
treatment or punishment. The case of the Islamic punishments will be
used rto illustrate the application of the cross-cultural perspective to this
question.
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THE MEANING OF THE CLAUSE IN UNITED NATIONS SOURCES

Cruel or inhuman treatment or punishment is prohibited by regional in-
struments, such as the European Convention for the Protection of Human
Rights and Fundamental Freedoms, as well as under the international svs-
tem of the United Nations. While regional jurisprudence is applicable in
the regional context, and may be persuasive in some other parts of the
world, it may not be usctul in all parts of the world. For example, the
jurisprudence developed by the Europecan Commission and Court of Hu-
man Rights under Article 3 of the European Convention would be directly
applicable in defining this clause from a European point of view, and
may be persuasive in North America. It may not be uscful, however, when
discussing non-Western perspectives on cruel, inhuman, or degrading
treatment or punishment. The following survey will therefore focus on
U.N. sources because they are at least supposed to reflect international
perspectives.

The carly history of what 1s now Article 7 of the Covenant on Civil
and Political Rights indicates that drafters and delegates were particularly
concerned with preventing the recurrence of atrocities such as those com-
mitted in concentration camps during World War I1.3% Thus, the Commis-
sion on Human Rights proposed in 1952 that the Article should read: “No
one shall be subjected to torture or to crucl, inhuman or degrading treat-
ment or punishment. In particular, no one shall be subjected without his
frec consent to medical or scientific experimentation involving risk, where
such is not required by his state of physical or mental health.”3* At the
13th Session of the Third Committee in 1958, however, most discussion
centered on the second sentence. Some delegates felt that the sentence was
unnccessary and also weakened the Article in that it directed attention to
only one of the many forms of cruel, inhuman, or degrading treatment,
thereby lessening the importance of the general prohibition laid down in
the first sentence. Others insisted on retaining the second sentence as com-
plementing the first sentence rather than being superfluous.® Although
several suggestions were made to meet the objection that the second part
of the Article was emphasized at the expense of the first, the second sen-
tence was retained and cventually adopted, as amended, by the General
Asscmbly.

Whether because of preoccupation with this issue or due to the belief
that the first sentence of the Article was sclf-explanatory, there is little
guidance from the history of the Article on the meaning of “crucl, inhu-
man or degrading treatment or punishment.” It was generally agreed early
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in the drafting process that the word “treatment” was broader in scope
than the word “punishment.” It was also obscrved that the word “treat-
ment” should not apply to degrading situations that might be duc to gen-
cral economic and social factors.?” In 1952, the Philippines suggested before
the Third Committee that the word “unusual” should be inserted between
the words “inhuman” and “or degrading.” Some delegates supported the
addition of the word “unusual” because it might apply to certain actual
practices that, although not intentionally crucl, inhuman, or degrading,
nevertheless affected the physical or moral integrity of the human person.
Others opposed the term “unusual” as being vague: what was “unusual”
in one country, it was said, might not be so in other countries. The pro-
posal was withdrawn.3#

It is remarkable that the criticism of vagueness should be scen as ap-
plying to the word “unusual” and not as applying to the words “crucl,
inhuman or degrading.” Surely, what may be scen as “cruel, inhuman or
degrading” in onc culture may not be scen in the same light in another
culture. Do other U.N. sources provide guidance on the meaning of this
clause and criteria for resolving possible conflicts between one culture and
another regarding what is “cruel, inhuman or degrading treatment or
punishment?”

A commentary on Article 5 of the UN. Code of Conduct for Law
Enforcement Officials of 1979 states: “The term ‘cruel, inhuman or de-
grading treatment or punishment’ has not been defined by the General
Assembly, but it should be interpreted so as to extend the widest possible
protection against abuses, whether physical or mental.”* Decistons of the
Human Rights Committee under the Optional Protocol provide examples
of trcatment or punishment held to be in violation of Article 7 of the
covenant by an official organ of the U.N.# Although these examples may
be uscful in indicating the sort of treatment or punishment that is likely to
be held in violation of this human right, they do not provide an authori-
tative criteria of general application.*!

When the Human Rights Committee attempted to provide some
general criteria, the result was both controversial and not particularly help-
ful. For example, the committee said of the scope of the protection against
crucl, inhuman, or degrading treatment or punishment:

[Tt] goces far beyond torture as normally understood. It may not be necessary
to make sharp distinctions between various forms of treatment and punish-
ment. These distinctions depend on the kind, purpose and severity of the
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particular treatment . . . the prohibition must extend to corporal punishment,
including excessive chastisement as an educational and disciplinary measure.#

This statement is not particularly helpful in determining whether a
certain treatment or punishment is crucl, inhuman, or degrading; and the
example it cites is controversial. In the majority of human socictics today,
corporal punishment is not regarded as necessarily cruel, inhuman, or de-
grading. It may be even more debatable whether this characterization ap-
plies to what might be considered by some as excessive chastisement but
which is routinely used for educational and disciplinary purposes in many
parts of the world. This example clearly shows the dangers and difficulty
of providing generally accepted criteria for defining the concept. Never-
theless, such criteria are necessary to implement this human right. Would
a cross-cultural approach be helpful in this regard?

Again, this discussion focuses on the question of how lawful sanc-
tions can be held to violate the prohibition of cruel, inhuman, or degrad-
ing treatment or punishment. It is important to address this question
because such sanctions have been excluded from the definition of torture
under Article 1 of the Convention Against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment of 1984. Docs this give the
state a free hand to enforce whatever treatment or punishment it deems
fit, so long as it is cnacted as the lawful sanction for any conduct the state
chooses to penalize? Does the international community have the right to
object to any lawful sanction as amounting to cruel, inhuman, or degrad-
ing trecatment or punishment?

Article 16 of the 1984 Convention provides for the obligation to pre-
vent “other acts of crucel, inhuman or degrading treatment or punishment
which do not amount to torturc.” Unlike Article 1, however, which defines
torture in detail, Article 16 ncither defines the clause “cruel, inhuman or
degrading treatment or punishment,” nor excludes pain or suffering aris-
ing only from, inherent in, or incidental to lawful sanctions. This phrasing
means that States Parties to the Convention may not enforce lawful sanc-
tions which constitute cruel, inhuman, or degrading trecatment or pun-
ishment. But this obligation cannot be implemented or enforced in
accordance with provisions of the Convention unless there is agreement
on the definition of this clausc.

CRrOs$S-CULTURAL PERSPECTIVES ON THE CONCEPT
Some predominantly Muslim countries, such as Afghanistan and Egypt,
have already ratified the 1984 Convention; others may wish to do so in the

This content downloaded from
35.129.134.34 on Mon, 18 Jul 2022 08:15:08 UTC
All use subject to https://about.jstor.org/terms



Toward a Cross-Cultural Approach 33

tuture. The meaning of cruel, inhuman, or degrading treatment or punish-
ment in Islamic cultures, however, may be significantly, if not radically,
different from perceptions of the meaning of this clause in other parts of
the world.

Islamic law, commonly know as Shari‘a, i1s based on the Quran,
which Muslims believe to be the literal and final word of God, and on
Sunna, or traditions of the Prophet Muhammad. Using these sources, as
well as pre-Islamic customary practices of the Middle East which were not
explicitly repudiated by Quran and Sunna, Muslim jurists developed
Sharia as a comprchensive cthical and legal system between the seventh
and ninth centurics A.D. To Muslim communities, however, the Qurlan
and Sunna were always believed to be absolutely binding as a matter of
faith and were applicd in individual and communal practice from the very
beginning. Shari‘a codes were never formally enacted, but the jurists sys-
tematized and rationalized what was already accepted as the will of God,
and developed techniques for interpreting divine sources and for supple-
menting their provisions where they were silent.*?

Duc to the religious nature of Shari‘a, Muslim jurists did not distin-
guish among devotional, cthical, social, and legal aspects of the law, let
alone among various types of legal norms. The cquivalent of penal or
criminal law would therefore have to be extracted from a wide range of
primary sources. For the purposes of this discussion, Islamic criminal law
may be bricfly explained as follows.* Criminal offenses are classified into
three main categories: hudud, jinayat, and ta‘ziv. Hudud are a very limited
group of offenses which are strictly defined and punished by the express
terms of the Qur’an and/or Sunna. These include sariga, or theft, which is
punishable by the amputation of the right hand, and zina, or fornication,
which 1s punishable by whipping of one hundred lashes for an unmarried
offender and stoning to death for a marriced offender. Jinayat are homicide
and causing bodily harm, which are punishable by gisas, or exact retribu-
tion (an cye for an eye) or payment of monctary compensation. The term
ta‘zir means to reform and rectify. Ta‘zir offenses arce those created and
punished by the ruler in exercising his power to protect private and public
Intercests.

It is important to emphasize that the following discussion addresscs
this question 1n a purely theoretical sense and should not be taken to con-
done the application of these punishments by any government in the Mus-
lim world today. The question being raised is: Are Muslims likely to accept
the repudiation of these punishments as a matter of Islamic law on the
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ground that they are crucl, inhuman, or degrading? This question should
not be confused with the very important but distinct issue of whether
these punishments have been or are being applied legitimately and in ac-
cordance with all the general and specific requirements of Islamic law.

Istamic law requires the state to fulfill its obligation to sccure social
and cconomic justice and to ensure decent standards of living for all its
citizens before it can enforce these punishments. The law also provides for
very narrow definitions of these offenses, makes an extensive range of de-
fenses against the charge available to the accused person, and requires
strict standards of proof. Morcover, Islamic law demands total fairness and
equality in law enforcement. In my view, the prerequisite conditions for
the enforcement of these punishments are extremely difficult to satisty in
practice and are certainly unlikely to materialize in any Muslim country in
the foresceable future. Nevertheless, the question remains, can these pun-
ishments be abolished as a matter of Islamic law?

Shari‘a criminal law has been displaced by sccular criminal law in
most Muslim countrics. Countrics like Saudi Arabia, however, have always
maintained Shari‘a as their official criminal law. Other countrics, such as
Iran, Pakistan, and the Sudan, have recently reintroduced Shari‘a criminal
law. There is much controversy over many aspects of the criminal law of
Shari‘a that raisc human rights concerns, including issues of religious dis-
crimination in the application of Shari‘a criminal law to non-Muslims.*
To the vast majority of Muslims, however, Shari‘a criminal law is binding
and should be enforced today. Muslim political leaders and scholars may
debate whether general social, cconomic, and political conditions are
appropriate for the immediate application of Shari‘a, or whether there
should be a preparatory stage before the reintroduction of Shari‘a where
it has been displaced by secular law. None of them would dispute, at least
openly and publicly, that the application of Shari‘a criminal law should be
a high priority, if not an immediate reality.

Although these are important matters, they should not be confused
with what is being discussed here. For the sake of argument, the issue
should be isolated from other possible sources of controversy. In particu-
lar, I wish to emphasize that 1 believe that the Quranic punishments
should #ot apply to non-Muslims because they are essentially religious in
nature. In the following discussion, I will usc the example of amputation
of the right hand for theft when committed by a Muslim who does not
need to steal in order to survive, and who has been properly tried and
convicted by a competent court of law. This punishment is prescribed by
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the clear and definite text of verse 38 in chapter 5 of the Qur’an. Can this
punishment, when imposed under these circumstances, be condemned as
crucl, inhuman, or degrading?

The basic question here is one of interpretation and application of a
universally accepted human right. In terms of the principle Maritain sug-
gests—agreement on “practical conclusions” in spite of disagreement on
their justification-—Muslims would accept the human right not to be sub-
jected to cruel, inhuman, or degrading treatment or punishment. Their
Islamic culture may indicate to them a different interpretation of this hu-
man right, however.

From a sccular or humanist point of view, inflicting such a severe
permanent punishment for any offense, especially for theft, is obviously
cruel and inhuman, and probably also degrading. This may well be the
private intuitive reaction of many educated modernized Muslims. How-
ever, to the vast majority of Muslims, the matter is settled by the categori-
cal will of God as expressed in the Qur’an and, as such, is not open to
question by human beings. Even the educated modernized Muslim, who
may be privately repelled by this punishment, cannot risk the conse-
quences of openly questioning the will of God. In addition to the danger
of losing his or her faith and the probability of severe social chastisement,
a Muslim who disputes the binding authority of the Quran is liable to the
death penalty for apostasy (heresy) under Shari‘a.

Thus, in all Muslim socictics, the possibility of human judgment re-
garding the appropriateness or cruelty of a punishment decreed by God is
simply out of the question. Furthermore, this belief is supported by what
Muslims accept as rational arguments.* From the religious point of view,
human life does not end at death, but extends beyond that to the next life.
In fact, religious sources strongly emphasize that the next life is the true
and ultimate reality, to which this life is merely a prelude. In the next
eternad lite, cvery human being will stand judgment and sufter the conse-
quences of his or her actions in this life. A religiously sanctioned punish-
ment, however, will absolve an offender from punishment in the next life
because God does not punish twice for the same offense. Accordingly, a
thicf who suffers the religiously sanctioned punishment of amputation of
the right hand in this life will not be liable to the much harsher punish-
ment in the next life. To people who hold this belief, however severe the
Qur’anic punishment may appear to be, it is in fact extremely lenient and
merciful in comparison to what the oftender will suffer in the next life
should the religious punishment not be enforced in this life.
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Other arguments arc advanced about the benefits of this punishment
to both the individual offender and socicty. It is said that this scemingly
harsh punishment is in fact necessary to reform and rehabilitate the thief,
as well as to safeguard the interests of other persons and of socicety at large,
by deterring other potential oftenders.*” The ultimately religious rationale
of these arguments must always be emphasized, however. The punishment
is believed to achieve these individual and social benefits because God said
so. To the vast majority of Muslims, scientific research is welcome to con-
firm the empirical validity of these arguments, but it cannot be accepted
as a basis for repudiating them, thereby challenging the appropriateness
of the punishment. Morcover, the religious frame of reference is also in-
tegral to evaluating empirical data. Reform of the offender 1s not confined
to his or her experience in this life, but includes the next life, too.

Neither internal Islamic reinterpretation nor cross-cultural dialogue
is likely to lead to the total abolition of this punishment as a matter of
Islamic law. Much can be done, however, to restrict its implementation in
practice. For example, there is room for developing stronger general social
and cconomic prerequisites and stricter procedural requirements for the
enforcement of the punishment. Islamic religious texts emphasize extreme
caution 1n inflicting any criminal punishment. The Prophet said that if
there is any doubt (shubba), the Qurianic punishments should not be im-
posed. He also said that it is better to crr on the side of refraining from
imposing the punishment than to crr on the side of imposing it in a doubt-
ful casc. Although these directives have already been incorporated into
definitions of the offenses and the applicable rules of evidence and pro-
cedure, it 1s still possible to develop a broader concept of shubha to in-
clude, for example, psychological disorders as a defense against criminal
responsibility. For instance, kleptomania may be taken as shubha barring
punishment for theft. Economic need may also be a defense against a
charge of theft.

Cross-cultural dialogue may also be helpful in this regard. In the Jew-
ish tradition, for instance, jurists have sought to restrict the practical ap-
plication of equally harsh punishment by stipulating strict procedural and
other requirements.*® This theoretical Jewish jurisprudence may be useful
to Muslim jurists and leaders seeking to restrict the practical application
of Qurianic punishments. It is difficult to assess its practical viability and
impact, however, because it has not been applied for nearly two thousand
vears. Moreover, the current atmosphere of mutual Jewish-Muslim antag-
onism and mistrust does not make cross-cultural dialogue likely between
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these two traditions. Still, this has not always been the case in the past and
need not be so in the future. In fact, the jurisprudence of cach tradition
has borrowed hcavily from the other in the past and may do so in the
future once the present conflict is resolved.

[ believe that in the final analysis, the interpretation and practical ap-
plication of the protection against crucl, inhuman, or degrading treatment
or punishment in the context of a particular socicty should be determined
by the moral standards of that socicty. I also believe that there are many
legitimate ways of influencing and informing the moral standards of a
society. To dictate to a society is both unacceptable as a matter of principle
and unlikely to succeed in practice. Cross-cultural dialogue and mutual
influence, however, is acceptable in principle and continuously occurring
in practice. To harness the power of cultural legitimacy in support of hu-
man rights, we need to develop techniques for internal cultural discourse
and cross-cultural dialoguc, and to work toward establishing general con-
ditions conducive to constructive discourse and dialoguc.

It should be recalled that this approach assumes and relies on the
existence of internal struggle for cultural power within society. Certain
dominant classes or groups would normally hold the cultural advantage
and proclaim their view of the culture as valid, while others would chal-
lenge this view, or at least wish to be able to do so. In relation to Islamic
punishments, questions about the legitimate application of these punish-
ments—whether the state has fulfilled its obligations first and is acting in
accordance with the general and specific conditions referred to carlier—
are matters for internal struggle. This internal struggle cannot and should
not be settled by outsiders; but they may support one side or the other,
provided they do so with sufficient sensitivity and due consideration for
the legitimacy of the objectives and methods of the struggle within the
framework of the particular culture.

Conclusion: Toward a Cross-Cultural Approach

I have deliberately chosen the question of whether lawful sanctions can be
condemned as cruel, inhuman, or degrading punishment or treatment in
order to illustrate both the need for a cross-cultural approach to defining
human rights standards and the difficulty of implementing this approach.
The question presents human rights advocates with a serious dilemma. On
the one hand, it is necessary to safeguard the personal integrity and human
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dignity of the individual against excessive or harsh punishments. The fun-
damental objective of the modern human rights movement is to protect
citizens from the brutality and excesses of their own governments. On the
other hand, it is extremely important to be sensitive to the dangers of
cultural imperialism, whether it is a product of colonialism, a tool of in-
ternational economic exploitation and political subjugation, or simply a
product of extreme cthnocentricity. Since we would not accept others’
imposing their moral standards on us, we should not imposc our own
moral standards on them. In any case, external imposition is normally
counterproductive and unlikely to succeed in changing the practice in
question. External imposition is not the only option available to human
rights advocates, however. Greater consensus on international standards
for the protection of the individual against crucl, inhuman, or degrading
treatment or punishment can be achieved through internal cultural dis-
coursc and cross-cultural dialogue.

It 1s unrealistic to expect this approach to achieve total agreement on
the interpretation and application of standards, whether of treatment or
punishment or any other human right. This expectation presupposes the
existence of the interpretation to be agreed upon. If one reflects on the
interpretation she or he would like to make the norm, it will probably be
the one set by the person’s culture. Further reflection on how one would
feel about the interpretation sct by another culture should illustrate the
untenability of this position. For example, a North American may think
that a short term of imprisonment is the appropriate punishment for theft,
and wish that to be the universal punishment for this offense. A Muslim,
on the other hand, may feel that the amputation of the hand 1s appropriate
under certain conditions and after satisfying strict safeguards. It would be
instructive for the North American to consider how she or he would feel
it the Muslim punishment were made the norm. Most Western human
rights advocates are likely to have a lingering feeling that there is simply
no comparison between these two punishments because the Islamic pun-
ishment is “obviously” cruel and inhuman and should never compete with
imprisonment as a possible punishment for this offense. A Muslim might
respond by saying that this teeling is a product of Western ethnocentricity.
I am not suggesting that we should make the Islamic or any other particu-
lar punishment the universal norm. I merely wish to point out that agree-
ing on a universal standard may not be as simple as we may think or wish
it to be.

This content downloaded from
35.129.134.34 on Mon, 18 Jul 2022 08:15:08 UTC
All use subject to https://about.jstor.org/terms



Toward a Cross-Cultural Approach 39

In accordance with the proposed approach, the standard itself should
be the product of internal discourse and cross-cultural dialoguc. More-
over, genuine total agreement requires cqual commitment to internal dis-
course and equally effective participation in cross-cultural dialogue by the
adherents or members of different cultural traditions of the world. In view
of significant social and political differences and disparities in levels of
cconomic development, some cultural traditions are unlikely to engage in
internal discourse as much as other cultural traditions and are unable to
participate in cross-cultural dialoguc as cffectively as others. These pro-
cesses require a certain degree of political liberty, stability, and social ma-
turity, as well as technological capabilities that are lacking in some parts of
the world.

The cross-cultural approach, however, is not an all-or-nothing propo-
sition. While total agreement on the standard and mechanisms for its im-
plementation is unrealistic in some cascs, significant agreement can be
achieved and ought to be pursued as much as possible. For example, in
relation to cruel, inhuman, or degrading treatment or punishment, there
is room for agreement on a wide range of substantive and procedural mat-
ters even in relation to an apparently inflexible position, such as the Islamic
position on Qur’anic punishments. Provided such agreement is sought
with sufficient sensitivity, the general status of human rights will be im-
proved, and wider agreement can be achieved in relation to other human
rights. We must be clear, however, on what can be achieved and how to
achieve it in any given case. An appreciation of the impossibility of the
total abolition of the Qurlanic punishment for theft is necessary for
restricting its practice in Muslim socicties as well as for establishing com-
mon standards, for instance, in relation to punishments that are, from the
Islamic point of view, the product of human legislation.

Notes

1. I am grateful to Prof. Wanda Wiegers and Dr. Tore Lindholm for their
helpful comments and suggestions on an carlier draft of this chapter. I am also
grateful to Shellev-Anne Cooper-Stephenson for editorial assistance with the final
draft.

2. See genevally Abdullahi Ahmed An-Na‘im, “Problems and Prospects of
Universal Cultural Legitimacy for Human Rights,” in Human Rights in Africa:
Cross-Cultural Perspectives, cd. A. An-Na‘im and F. Deng (Washington, D.C.:
Brookings Institution, 1990), 331—67.
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ciation, “Statement on Human Rights,” American Anthropologist 49 (1947): $39.
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Analytic Critique of Non-Western Conceptions of Human Rights,” American Po-
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fordville, N.Y.: Human Rights Publishing Group, 1980), 43.
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phy of Human Rights (Albany, N.Y.: State University of New York Press, 1986).
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Consequences for Human Rights,” Human Rights Quarterly 7 (1985): s14—40; and
“A Cross-Cultural Approach to Validating International Human Rights: The Case
of Retribution Tied to Proportionality,” in Human Rights Theory and Measure-
ments, ed. D. L. Cingranelli (Basingstoke, Hampshire, and London: Macmillan,
1988), 7. See generally her recent book, International Human Rights: Universalism
Versus Relativism (Newbury Park, Calif., London, and New Delhi: Sage Publica-
tions, 1990).

9. See, for example, T. S. Eliot, Notes Toward the Definition of Culture (Lon-
don: Faber and Faber, 1948); Raymond Williams, Keywords: A Vocabulary of Cul-
ture and Society (New York: Oxford University Press, 1976), 76—82.

10. See generally, for example, A. L. Kroeber and C. Kluckhohn, eds., Culture:
A Critical Review of Concepts and Definitions (New York: Vintage Books, 1963).

1. Roy Preiswerk, “The Place of Intercultural Relations in the Study of In-
ternational Relations,” The Year Book of World Affairs 32 (1978): 251.

12. Cliftord Geertz, Interpretation of Culture (New York: Basic Books,
1973), 89.

13. 1 am grateful to Tore Lindholm for suggesting this useful analogy.

14. Melville J. Herskovits, Cultural Dynamics (New York: Knopf, 1964), s4.

15. See generally, Ruth Benedict, Parterns of Culture (Boston: Houghton Mif-
flin, 1959) and Herskovits, Cultural Dynamics, chap. 4.

16. Melville Herskovits, Man and His Works (New York: Knopf, 1950), 76.

17. Elvin Hatch, Culture and Movality: The Relativity of Values in Anthropology
(New York: Columbia University Press, 1983), 12.

18. I. C. Jarvie, “Rationalism and Relativism,” British Journal of Sociology 34
(1983): 46.

19. Rhoda E. Howard and Jack Donnelly, “Introduction,” in International
Handbook of Human Rights, ed. R.E. Howard and J. Donnelly (Westport, Conn.
Greenwood Press, 1988), 20.

20. John Ladd, “The Poverty of Absolutism,” Acta Philosophica Fennica (Hel-
sinki) 34 (1982): 158, 161.
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21. Clifford Geertz, “Distinguished Lecture: Anti Anti-Relativism,” Ameri-
can Anthropologist 86 (1984): 265.

22. Ibid. at 276.

23. Herskovits, supra note 14, at 62.

24. Alison D. Renteln, “Relativism and the Search for Human Rights,”
American Anthropologist 9o (1988): 64.

25. I find Jack Donnelly’s classification of radical relativism and universalism
as extreme positions in a continuum, with varying mixes of (strong or weak) rela-
tivism and universalism in between, uscful in this connection. While a radical (ex-
treme) relativist would hold that culture is the sole source of validity of a moral
right or rule, a radical universalist would hold that culture is irrelevant to the
validity of moral rights or rulcs that are universally valid. See his article “Cultural
Relativism and Universal Human Rights,” Human Rights Quarterly 6 (1984):
400-401. He argues that “weak” cultural relativism is acceptable and even neces-
sary for the implementation of luman rights.

For a critique of Donnelly’s position see Renteln, “The Unanswered Chal-
lenge of Relativism,” supra note 8, at s29—31.

26. Edmund Burke as quoted in R. J. Vincent, “The Factor of Culture in the
Global International Order,” Year Book of World Affairs 34 (1980): 256.

27. Herskovits, supra note 14, at 4 and 6.

28. Ibid. at 49—50.

29. In his Introduction to UNESCO, supra note 3, at 1o—11.

30. Article 5 of the Universal Declaration of Human Rights of 1948 and Ar-
ticle 7 of the International Covenant on Civil and Political Rights of 1966. The latter
adds that “In particular, no one shall be subjected without his free consent to
medical or scientific experimentation.” For the texts of these instruments see Basic
Documents on Human Rights, ed. lan Brownlie, 2nd ed. (Oxford: Clarendon Press,
1981), 21 and 128, respectively.

. Article 1.2 of the Declaration on the Protection of All Persons From Being
Subj ec,tcd to Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment of 1975. United Nations General Assembly Resolution 3452 (XXX), 30
U.N. GAOR, Supp. (No. 34) 91, U.N. Doc. A/roo (1975).

32. Ibid., Article 1.1 and Article 1 of the Convention Against Torture and
Other Crucl, Inhuman or Degrading Treatment or Punishment. United Nations
General Assembly Resolution 3946 (1984). This convention came into force in June
1987. For the text of the convention, see International Commission of Jurists Review
39 (1987): s1.

It is interesting to note that whereas the 1975 Declaration requires such pain
and suffering to be consistent with the United Nations Standard Minimum Rules
for the Trcatment of Prisoners, the 1984 Convention omitted this requirement.
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the Minimum Rules for the Treatment of Prisoners to ratify the Convention.

33. M. J. Bossuyt, Guide to the “Travaux Preparatoives” of the International
Covenant on Civil and Political Rights [hereinatter cited as Bossuyt, Guide] (Dor-
drecht: Martinus Nijhott, 1987), 1s1. See the review of carly work of the Drafting
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Committee, 1947—48, bid. at 147—49; and discussions at mectings of the Com-
mission on Human Rights, 1949—52, ibid. at 151—54.

34. U.N. Doc. E/CN.4/SR 312, 13.

35. Bossuvt, supra note 33, at 155.

36. Ihid. at 155—58. In its final version, the sentence ends with the word “ex-
perimentation,” and does not include the phrase “involving risk.”

37. The sth and 6th Sessions of the Commission on Human Rights, 1949 and
1950. Ibid. at 150.

38. Ibid. at 151,

39. United Nations General Assembly Resolution 3469 (1979), cited in Am-
nesty International, Human Rights: Selected International Standards (London:
Amnesty International Publications, 198s), 27.

40. By virtuc of Article 1 of the Optional Protocol to the International Cove-
nant of Civil and Political Rights of 1966, a State Party to the Covenant may rec-
ognize the competence of the Human Rights Committee established under the
Covenant to receive and consider communications from individuals subject to the
state’s jurisdiction who claim to be victims of a violation by that state. The protocol
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For the text of the protocol see Brownlie, Basic Documents on Human Rights,
supra nOte 30, at 146.

41. In the context of the Optional Protocol, the Human Rights Committee
is restricted by its terms of reference to making specific findings on the case rather
than stating general principles and guidelines. See CCPR/C/OP/, International
Covenant on Civil and Political Rights: Human Rights Commattee, Selected Decisions
under the Optional Protocol (Second to Sixteenth Sessions) (New York: United
Nations, 1985), for examples of the sort of treatment which, according to the com-
mittee, constituted violations of Article 7 of the Covenant, see 40, 45, 49, 57, 72,
132, and 136. All the communications relating to Article 7 published in this report
involve very similar situations in a single country, Uruguay, over a short period of
time, between 1976 and 1980. It would have been more helpful if the report had
covered a wider variety of situations from more countries.

42. U.N. Doc. A/3740, at 94—95 (1982).

43. On the sources and development of Shari‘a see generally, Abdullahi A.
An-Na‘im, Toward an Islamic Reformation: Civil Liberties, Human Rights and Inter-
national Law (Syracuse: Syracuse University Press, 1990), chap. 2.

44. For fuller explanations see, generally, #id., chapter 5; Mohamed S. El-
Awa, Punishment in Islamic Law (Indianapolis: American Trust Publications, 1982);
and Safia M. Safwat, “Offenses and Penaltics in Islamic Law,” Islamic Quarterly, 26
(1982): 149.

4s. An-Na‘im, supra notc 43, at 114—18 and 131-33.

46. Rationality is also relative to the belict system or frame of reference.
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What may be accepted as rational to a believer may not be accepted as such by an
unbeliever, and vice versa.

47. Mahmoud Mohamed Taha, The Second Message of Islam, trans. Abdullahi
A. An-Na‘im (Syracusc: Svracuse University Press, 1987), 74-75.

48. Encyclopedia Judnica (Jerusalem: Keter 1971), vol. s, 142—47; vol. 6,
991-93.
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