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Human Rights and the Challenge of Relevance: 
The Case of Collective Rights 

Abdullahi A. An-Na'im 

'Human rights are about the right to be the same 
and the right to be different' 

Albie Sacks' 

1 Introduction 

The premise of this paper is that the international human rights movement is 
facing growing problems of irrelevance to people's daily concerns, marginalisation 
in local and global politics, and cooptation by ruling elites, privileged classes and 
global economic forces in local as well as global politics. In order to resolve these 
problems, the movement needs to critically re-examine some of its assumptions 
and policies in order to recapture its original mandate, revise its concepts and 
methods. This is only appropriate on the 50th anniversary of the 1948 Universal 
Declaration of Human Rights: has the human rights paradigm constructed by the 
movement out of the Declaration become part of the structures of oppression 
instead of effectively challenging them? To what extent has the human rights 
movement succeeded in realising the mandate of Article 28 of the Declaration: 
'Everyone is entitled to a social and international order in which the rights and 
freedoms set forth in this Declaration can be fully realized'? 

In the following analysis, I will illustrate my argument with reference to the 
case of collective rights as human rights in the sense of an independent and 
comprehensive normative framework to promote and protect certain minimum 
standards through domestic as well as international political, economic, social, and 
legal arrangements. The terms 'collective rights' and 'group rights' are often used 
interchangeably in contradiction to 'individual rights'.2 In using the term 
collective rights in this sense here, I would emphasise that 'contradiction does not 
mean contradiction or conflict between individual and collective rights except to 
the extent that should be expected among all rights as instruments of negotiation 
and mediation of competing claims. But the point I wish to emphasise here is that 

1 Justice of the Constitutional Court of South Africa. This was the theme of Justice Sacks' 
presentation to the first meeting of the International Council for Human Rights Policy, Cairo, Egypt, 
25 June 1997. As I recall, his point was that human rights are equally about the right to be treated 
like everybody else, as well as the right to be different from everybody else. 

2 On the concept of 'collective rights' and its relation to ideas of individual rights see, for example, 
V. van Dyke, 'Collective Rights and Moral Rights: Problems in Liberal Democratic Thought', 
Journal of Politics, Vol. 44, 1982, pp. 21-40; R. Garet, 'Communality and Existence: The Rights 
of Groups', Southern California Law Review, Vol. 56, 1983, pp. 1001-1075; I. MacDonald, 'Group 
Rights', Philosophical Papers, Vol. 28, 1989, pp. 117-136; and D. Sanders, 'Collective Rights', 
Human Rights Quarterly, Vol. 13, 1991, pp. 217-419. 

M. Castermans, F. van Hoof and i. Smith (eds). The Role of the Nation-State in the 21st Century, 3-16. 
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conflicts and tensions among individual rights (such as protection of honour and 
repudiation, on the one hand, and freedom of expression, on the other under 
Articles 12 and 19 of the Universal Declaration, respectively) have to be mediated 
in order to define the precise scope of each right for practical implementation. 
Similar mediation needs to be done between individual and collective rights, as 
well as among competing collective rights, but each type of mediation should be 
according to its own conceptual and practical mechanisms. 

This emphasis on appropriate normative framework and implementation 
mechanisms for collective rights is premised on the interdependence between these 
rights and individual rights. As noted by one author, the dichotomy between the 
two sets of rights is over-stated since the one cannot be fully protected without the 
other.3 For example, the protection of individual freedoms of expression and 
association are vitally important for the integrity of the process of regulating 
questions of membership, political representation, equality and justice within the 
group. Without valid resolution of such questions, a group cannot be entitled to 
collective human rights. 

Although overlapping with minority or group rights at both the domestic and 
international law levels,4 my focus here is on collective rights as human rights.5 

Subject to further elaboration below, I wish to explain this focus as follows. The 
special value of the modem human rights paradigm is that it provides an external 
normative frame of reference to which victims can appeal for redress against their 
own governments in accordance with universal standards which are applicable to 
all human beings without distinction on grounds such as race, gender, belief or 
national origin. However, it is commonly assumed that this special value can only 
be realised if human rights are confined to individual persons as a matter of 
legally enforceable rights. In contrast, I am suggesting that the human rights 
paradigm can and should apply to collectivities as such, as well as to individual 
persons. Accordingly, I would emphasise that the recognition of collective rights 
as human rights should neither be at the expense of the protection of individual 
human rights, nor confined to the conceptual and implementation framework of 
these rights. 

In particular, I am concerned with finding ways of addressing structural root 
causes of human rights violations, while continuing traditional strategies of 

Sh!upheI?.^r' mac'e tll's P°'nt some 15 years ago in 'Transnational Development of Hum 
Rights: The Third World Crucible', in: V.P. Nanda, J.R. Scarritt and G.W. Shepherd Jr. (ed 

Prp« 0 r "u"" fnf?'5, Pu^'c p°hcies, Comparative Measures and NGO Strategies, Westvi 
Press, Boulder, 1981, p. 215. 

oTfnrT Too? P'u, u ?0rnberry' lnler"alional Law and the Rights of Minorities, Clarendon Pre 
Oxford IQQC'. *' ,, ymlicka (ed ). The Rights of Minority Cultures, Oxford University Pre 
Universitv p ' r u^' Sel^de,ermina''on of Peoples: A Legal Reappraisal, Cambric 

University Press', Oxford, 19%"^ ^ lndigenOUS PeoPles in ^national Law, Oxfc 

Human Rtiht7^FtTam^C °5 ̂  S°rt °f analysis 1 am calling for is to be found in V. van Dyl 
Human R.ghts, Ethntaty and Discrimination, Greenwood Press. Westport. 1985. 
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monitoring and advocacy, political pressure, legal enforcement, and so forth, on 
a case by case basis. Besides the above-noted benefits of an external normative 
frame of reference, recognition of the human rights of collectivities as such force 
all concerned to develop and implement long term strategies for transforming the 
underlying local and global power relations which are producing specific 
violations. In my view, the imperative to address structural root causes of human 
rights violations (a sort of 'whatever it takes' approach to the implementation of 
these rights) is mandated by Article 28 of the Universal Declaration, quoted above. 
This combination of specific redress from case to case, with a proactive preventive 
approach for long term solutions will significantly contribute to restoring the 
credibility of the human rights paradigm as a force for positive and sustainable 
change, rather than simply as a guardian of the status quo as explained later. 

While drawing on previous and existing experiences, the proposed approach to 
the development of collective rights can be distinguished as follows. On the one 
hand, treaty-based regimes for the protection of religious and ethnic minorities can 
be seen as one of the antecedents of the present human rights paradigm in that 
they imposed obligations under international law. But those minority rights 
regimes offered only specific protections for discrete minorities, rather than as a 
matter of general principles of international human rights law applicable to all 
groups throughout the world. In any case, the whole system ended with the 
collapse of the League of Nations, and was deliberately rejected at the time of the 
drafting of the Universal Declaration of Human Rights.6 

On the other hand, domestic constitutional regimes protect the rights of various 
types of minorities and indigenous groups. However, such regimes not only vary 
with the peculiar historical, economic and political context of each country, but 
are also supposed to operate only within the domestic constitutional framework of 
the country in question.7 In other words, domestic regimes as such do not permit 
the possibility of challenging their own scope and/or implementation in terms of 
internationally established norms and institutions. My point here is that, while 
constitutional regimes of rights should certainly be maintained and improved, they 
should not be seen as an adequate substitute for the development of an 
internationally recognised regime of collective human rights which brings the 
benefits of the above-mentioned external frame of reference. 

I should also note by way of introduction that precedent for the recognition of 
collective rights as human rights include the right ot 'peoP'es' *° se^" 
determination under common Article 1 of the two Covenants of 1966;8 two 
Conventions of the International Labour Organization (ILO); the 1994 Luropean 

6 Henry J. Steiner and Philip Alston, International Human Rights in Context: Law, Politics, Morals, 
Clarendon Press, Oxford, 1996, pp. 86-89. 

7 On the Canadian experience, for example, see M. McDonald (ed.), Collective Rights, special issue 
of the Canadian Journal of Law and Jurisprudence, Vol. 4, 1991, pp. 217-419. 

8 That is, the identical provisions of Article 1 of both the International Covenant on Economic, Social 
and Cultural Rights of 1966 and the International Covenant on Civil and Political Rights of 1966. 
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Framework Convention for the Protection ot National Minorities; and the 1981 
African Charter of Human and Peoples' Rights." Generally speaking, one would 
expect building on existing foundations to be easier than seeking to initiate new 
ones However, in view of the extremely poor level of ratification of some of 
these instruments and the lack of scholarship and jurisprudence on the subject,10 

these precedents may in fact indicate more rejection than acceptance of collective 
rights as human rights. This is why I am calling on the human rights movement 
to re-examine its assumptions and reformulate its policies in order to give 
collective human rights the serious consideration they deserve. If the movement 
itself is not supportive of the idea of collective rights, governments and 
intergovernmental organisations are unlikely to pursue the matter on their own 

initiative. 
It is true that the proposed process of re-examination and reformulation has its 

own risks and difficulties, as discussed below, but that is inherent to the human 
rights paradigm itself as an instrument of social and political change. Seeking to 
influence the direction of change is to give up the certainty of an unsatisfactory 
status quo for the promise of a better alternative, which does not always 
materialise as expected. If desired outcomes fail to materialise, one should simply 
re-examine his or her assumptions and methods, redefine objectives in light of 
current circumstances, and so forth. This is the ethos of leadership in the struggle 
for the protection and promotion of human dignity and rights the movement 
claims for itself. In any case, I will argue that the movement has no alternative to 
undertaking critical re-examination if it is to generate stronger and more 
sustainable political support from diverse constituencies around the world. Such 
support is necessary for whatever strategies the movement seeks to deploy in 
achieving its objectives. 

Within the ILO system there is the Convention Concerning the Protection and Integration of 
Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries (ILO, No. 107) 
adopted on 26 June 1957, entered into force on 2 June 1959; and the Convention Concerning 
Indigenous and Tribal Peoples in Independent Countries (ILO, No. 169) adopted on 27 June 1989, 
entered into force in September 1991. The European Framework Convention for the Protection of 
National Minorities, adopted on 10 November 1994, opened to signature on I February 1995, but 
still not in force. The African Charter was adopted on 27 June 1981 and entered into force on 21 
October 1986. 

The two ILO Conventions were ratified by 27 and 8 States, respectively. The European 
Framework' Convention has been ratified by only 3 States. The African Charier is widely ratified, 

an has generated some African scholarship, but so far there is little development of the concept of 
peoples rights' as such under this framework. See generally, for example, I. Shivji, The Concept 

oj Human R.ghts in Africa, CODESRIA Book Series, London, 1989; and M. Mutua, 'The Banjul 
a er and the African Cultural Fingerprint: An Evaluation of the Language of Duties', Virginia 

Journal of International Law, Vol. 35, 1995, p. 339. 
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2 Genesis and Imagination 

Evaluating the status of human rights around the world today can be seen as a 
matter of perspective regarding whether the 'cup is partially full or empty'. 1 say 
'partially' rather than 'half as in the common expression because it is not even 
clear how to measure the extent to which the 'human rights cup' is full or empty 
anywhere in the world. The term human rights is certainly much more frequently 
used in public discourse, the media, and in international relations than ever before. 
But there is little consensus on what it means except among a tiny number of 
'specialists'. There is also a growing number of non-governmental organisations 
around the world claiming one or another specific human rights mandate, yet there 
is little cooperation or even coordination among them. The question is therefore 
whether any of these 'indicators' translate in concrete implementation, and if so 
of which human rights? Are there actually more gross and massive violations of 
human rights than used to be in the past, or is it simply a matter of more 
monitoring, reporting and public consciousness of such violations that makes it 
appear that way? If there is more visibility of violations, is that a measure of the 
success of the human rights movement, or an indication of its failure to prevent 
or redress those violations? How is success to be defined, and how can that be 
evaluated, and by whom? 

With all these and other difficulties of evaluating the status of human rights 
around the world, it is even more difficult to understand the reasons, let alone 
causes, of whatever degree of success or failure one believes the human rights 
paradigm to have achieved. However, the premise of this paper is simply that the 
human rights movement cannot achieve its objectives without strong and sustained 
political support from different constituencies. Political support is needed for the 
adoption of policies and allocation of resources which may reduce the incidence 
of human rights violations in the first place, as well as for the legal enforcement 
of rights. Moreover, a higher standard and quality of political support is needed 
for effecting the type of structural changes necessary to achieve sustained 
improvement in the status of the fall range of human rights. The human rights 
movement is unlikely to achieve this degree and quality of political support, I 
believe, so long as there is a perception of exclusive Western authorship of the 
concept of human rights and its normative implications. 

Perceptions of exclusive Western authorship are usually discussed in the context 
of debates about the universality and cultural relativity of human rights, especially 
in relation to whether human rights standards are applicable to non-Western 
societies. By Western authorship here I mean the founding of the modem human 
rights paradigm (not its subsequent elaboration and application as such) on 
Western philosophical precepts and political experience, as distinguished from 
subsequent elaboration and implementation of specific international standards. 

A less considered, though equally significant, aspect of the universality debate 
is the assumption that Western concepts and institutions must continue to define 
the conceptual framework and practical implementation of human rights norms. 

7 
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As a result of gross economic and social disparities between the developing 
societies of the South and the developed societies of the North at the inception of 
the modern human rights movement, the latter group of societies has taken the 
lead in human rights scholarship and activism. But 50 years after the adoption of 
the Universal Declaration, this initial leadership, which was itself the result of the 
violation of the human rights of developed societies through colonialism and post-
colonial relations," has come to be taken for granted by developed societies as 
their 'natural' prerogative - the 'white man's burden' of the post-colonial era. 

In other words, the universality of human rights is undermined by Western as 
well as non-Westem cultural relativism. Similar to the claims of some elites in 
non-Westem societies that their own cultural norms should prevail over 
international human rights standards, Western elites are claiming an exclusive right 
to prescribe the essential concept and normative content of human rights for all 
societies to implement. Both types of relativism not only take a variety of 
conceptual and practical forms, but also play an insidious role in inhibiting even 
the possibilities of imagining supplementary or alternative conceptions and 
implementation strategies. To avoid misunderstanding, I am not necessarily calling 
for the actual adoption of such supplementary or alternative conceptions. Rather, 
I am simply calling for serious enough consideration of different concrete 
concerns of communities and groups around the world that permits human rights 
advocates to conceive of some possibilities of radical re-conceptualisation of the 
human rights paradigm from different perspectives. 

To facilitate the proposed re-examination, I suggest that the human rights 
movement needs to reflect on the essential nature and purpose of the human rights 
paradigm itself: what are its objectives, and how does it seek to achieve them in 
the variety of contexts and circumstances of human societies? At a most basic 
intuitive level, it seems to me, the modem human rights paradigm should be seen 
as a product ot a long history of struggle for social justice and resistance to 
oppression in all human societies. Different societies here and there can identify 
with, and are motivated by the concept of human rights precisely when they feel 
that they can contribute to its normative content and practical strategies out of 
their own history and current experiences. As Mamdani explained: 

Wherever oppression occurs - and no continent has had a monopoly over this 
ptienomenQn in history - there must come into being a conception of rights. This is why 
i is ditticult to accept that human rights was a theoretical notion created only three 
en uries ago by philosophers in Europe. True, one can quote Aristotle and his 

ogical justification of slavery as evidence that the idea of human rights was indeed 
°Ic'un 0 tlle Ror)s^®nce °f the ruling classes in ancient Greece. And yet, did anyone 

rpvnitc°Un °'! JI .nE ^ asks - question the slaves? Given what we know today of slave 
snrh «.T;Sq"l^Can we assume that these in no way shaPed the thinking of slaves, 
such as giving rise to a conception of rights that tended to undermine the legitimacy of 

I*™ reCa"ed ,hat at the time of the adoption of the Universal Declaration in 1948, there 

continent*"""l3™1 e'ght Asian members of the United Nations. The rest of the two 
Dowers which mUe 10 f colonised'for the next two decades in some cases, by the same European 
powers which were proclaiming universal human rights for all of humanity. 
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their masters practice? Or, given that no one bothered to hand down to us the victims' 
discourse on their oppression in ancient Greece, must we assume the opposite?'12 

In this sense, the modern concept of human rights should be seen as the most 
recent manifestation of an ancient struggle for social justice and resistance to 
oppression by all human societies, building on earlier conceptions and efforts and 
interacting with new ones. Different societies are bound to pursue this objective 
in accordance with their own political and cultural conditions, but they must all 
find expression for their own priorities and redress for their specific grievances if 
human rights is a truly universal paradigm. This view of the collective authorship 
of the concept of human rights by all human societies is supported by the 
following considerations: 
1. In articulating the modem concept of human rights, a specific line of 

development in Western thinking was drawing on earlier human experiences, 
though that was not always acknowledged. Nevertheless, significant and 
perhaps dominant segments of Western governments, business and public 
opinion continue to be strongly opposed to the full scope and implications of 
the modem concept of human rights.13 

2. Since Western models of the extensive and centralised powers of the State and 
capitalist economic systems have been 'universalised' through colonialism and 
its aftermath, the modem idea of human rights that emerged in Western 
experience in response to those models is necessary for achieving social 
justice and resisting oppression wherever those models were adopted.14 For 
example, trade union rights are necessary for the protection of the human 
dignity and well-being of workers under certain types of relations of 
production, wherever those relations may prevail in the world. 

3. Since the universalisation of Western models of State structures and powers 
does not mean that they are replicated everywhere according to the same 
precise and static blueprint, the linkage of human rights to Western political 
and economic models that now prevail throughout the world does not mean 
taking a deterministic or rigid view of the normative content and 
implementation mechanisms of these rights. As those political and economic 
models are constantly evolving and adapting to changing conditions 

12 M. Mamdani, 'The Social Basis of Constitutionalism in Africa', Journal of Modern African Studies, 
Vol. 28, No. 3, 1990, pp. 359-374, at pp. 359-360. The reference in the quotation above is to Paulin 
J. Hountondji, the African philosopher, quoted by Mamdani in this article. 

13 See, for example, V. Leary, 'The Effect of Western Perspectives on International Human Rights', 
in: A.A. An-Na'im and F.M. Deng (eds), Human Rights in Africa: Cross-Cultural Perspective, The 
Brookings Institution, Washington DC, 1990; and V. Leary, 'Postliberal Strands in Western Human 
Rights Theory: Personalist-Communitarian Perspectives', in: A.A. An-Na'im (ed.), Human Rights 
in Cross-Cultural Perspectives: Quest for Consensus, University of Pennsylvania Press, Philadelphia, 
1992. 

14 See, for example, R.E. Howard, 'Group versus Individual Identity in the African Debate on Human 
Rights', in: An-Na'im and Deng (eds), op.cit. (note 13); and R.E. Howard, 'Dignity, Community, 
and Human Rights', in: An-Na'im (ed.), op.cit. (note 13). 
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everywhere, the precise nature of the human rights response is also likely to 
change over time and from one place to another. 

4. By its essential nature, the modem human rights paradigm requires 
international cooperation in the formulation as well as implementation of its 
standards. This was emphasised from the beginning in the Charter of the 
United Nations in 1945, and is clearly illustrated by governmental and non
governmental activities since then. Although the level and quality 0f 
international cooperation, especially in the implementation of human rights 
standards, has been far from satisfactory up to the present time, none would 
be forthcoming if (or to the extent that) human rights are perceived to be 
prescribed by Western societies for the rest of the world to implement. 

1 would therefore reiterate that, as the product of a long history of struggle for 
social justice and resistance to oppression, the modem concept of human rights 
should constantly adapt to changing conditions in order to better achieve its 
objectives. To the extent that the structures and processes of social injustice and 
oppression are specific to each society, there is the pull of cultural and contextual 
relativism - the claim that a society should live by its own norms and values 
rather than those of other societies. But as certain aspects of local particularities 
diminish under the force of growing globalisation, the push for universal human 
rights as a common response tends to increase.15 As I have argued elsewhere,'6 

to keep this unavoidable tension from totally repudiating the concept of human 
rights and frustrating its purpose in different societies, there must be a deliberate 
effort at building consensus around the normative content and implementation 
mechanisms of these rights. 

My purpose here is to make a case lor opening up the concept of human rights 
to new possibilities of rights that may not have been conceivable to the drafters 
of the Universal Declaration. In particular, 1 wish to question the conceptual 
exclusion of collective rights as human rights, while examining the practical 

I ICU ties of their inclusion. On the one hand, the exclusion of any collective 
ng 1 S1™P y because it does not fit the individual human rights paradigm not only 
moc s t e principle of universality, but also contributes to the growing isolation 

transformation "S fC°"1mon y ,used several interconnected senses to refer to, inter a> 
universalisation °f tlC tlon.s be|ween States, institutions, groups and individuals; 
restructurinp that°i Certam Prac'ices- identities and structures; and the expression of the glo 
relations TA A' aSACCj"Ted rCCent decades within the framework of the modem capita 
CODESR1A Wort3 D" " '~al'°n anci Social Policy in Africa: Issues and Research Directio 
S i t ^ ^ n S . P a P e r  S e r i e s  6 / 9 6 ,  D a k a r .  . 9 9 7 ,  p .  S o m e  o f  t h e  i m p l i c a t i o n s  o f ,  

16 A.A An Na ° " *7". 3re discussed la,er in this paper. 
Deng (eds) o n  f t  ̂  ?'-<lJniversal Cul,ural Legitimacy for Human Rights', in: An-Na'im £ 
: } 'introduction' and A.A. An-Na'im, 'Toward a Cross-Cultu 

or Degrading Treatment[erna,l0nal Standards of Human Rights: The Meaning of Cruel, Inhum 
examine the application of th "'5 i.b°th An;Na'im (ed)> °P cit (note 13)- Other auth 
world in these two books 'S 3ppr° Prom a var«ety of perspectives to different parts of 

10 
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and irrelevance ol the international human rights movement. As briefly explained 
later in this section ot the paper, a collective framework for the realisation of 
rights is essential for the majority of human societies and communities around the 
world. A categorical exclusion ot this perspective from the human rights paradigm 
is therefore making this paradigm increasingly less relevant to the daily lives of 
many societies. According to one author, the Western liberal perspective: 

acknowledges the rights of the individual on the one hand, and the sovereignty of the 
total social collective on the other, but it is not alive to the rich variety of intermediate 
or alternative associational groupings actually found in human cultures, nor is it prepared 
to ascribe to such groups any rights not reducible either to the liberties of the citizen or 
to the prerogative of the state.'" 

It is true that the notion of collectivities as bearers of rights is problematic because 
of ambiguities ot the nature and dynamics of membership, agency and 
representation, as briefly discussed later in this paper.18 At this stage, I only wish 
to note that this was also true of the notion of individual human rights as 
entitlement of all human beings as of right by virtue of their humanity, and 
without distinction on such grounds as race, gender, belief or national origin. That 
is, the present concept of individual human rights is the product of a long 
historical process of contestation and negotiation. The practical implementation of 
individual human rights continues to be hampered by entrenched notions of 
sovereignty and exclusive territorial jurisdiction, weak acceptance of economic, 
social and cultural rights and so forth. In addition to facing similar difficulties of 
implementation, the notion of collective rights remains conceptually problematic 
precisely because it has not yet received serious consideration by human rights 
scholars and activists. What is important, as already emphasised, is that when 
collective rights are considered, they should not be expected to fit the same 
conceptual framework and implementation strategies of individual rights.19 That 
is, the genesis of human rights in Western civil liberties theory and practice should 
not limit the imagination of human rights advocates in attempting to elaborate the 
concept, normative content and implementation mechanisms of collective human 
rights. 

The other major challenge to the imagination of human rights advocates is how 
to devise and implement the sort of long term strategies for addressing the 
structural root causes of human rights violations. This approach is particularly 
necessary now as a result of the impact of growing globalisation on both local 
communities and the growing inability of traditional State structures to adequately 

17 J.S. Anaya, 'The Capacity of International Law to Advance Ethnic or Nationality Rights Claims', 
in: Kymlicka (ed.), op.cit. (note 4), at p. 326. 

" See, for example, D. Johnston, 'Native Rights as Collective Rights: A Question of Group Self-
Preservation', in: Kymlicka (ed.), op.cit. (note 4). 

" For an example of the limitations of pre-existing conceptual and legal frameworks on claims of new 
rights, see G. Abi Saab, 'The Legal Formulation of a Right to Development', in: Hague Academy 
of International Law, Colloque, The Right to Developmental the International Level, 1980, p. 159, 
at p. 163 ff. 
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respond in an era of diminishing sovereignty.20 As explained by Tade Akin Ain 
globalisation refers to an emerging system characterised by interdependence, flow' 
and exchanges, the role of new technologies, the integration of markets th 
shrinking of time and space, particularly the intensification of world-wide social 
relations which link distinct localities in such a way that local happenings are 
shaped by events occurring miles away and vice versa.2* But as this Africa 
scholar emphasises, most definitions of this phenomenon fail to mention 

'the importance of notions such as coercion, conflict, polarization, domination 
inequality, exploitation and injustice (...) there is little or nothing about monopolies' 
disruptions and dislocations of the labor and other markets, the emergence of a global 
regulatory chaos and possible anomie and how these are being exploited for gains 

Some liberal scholars claim that globalisation is actually undermining the 
importance of collective claims by diminishing cultural identity. According to this 
view, various forms of globalisation make it impossible to say where one culture 
begins and the other ends: people freely selecting 'cultural fragments' from 
different ethnocultural sources without necessarily feeling a sense of membership 
of or dependence on one specific culture.21 Such a 'super-market shopping' 
approach to cultural identity not only grossly exaggerates the power of 
globalisation, but also totally overlooks the above-noted issues of power relations 
in cross-cultural relations. Whatever reasons people may have for self-
identification with one culture or another are in fact likely to be emphasised and 
intensified by such trivialisation of their cultural identity, and expectation of 
'assimilation' into dominant cultural affiliations, whether local or global. It is not 
surprising therefore to see that recent experience everywhere, especially in Africa 
and Eastern Europe, clearly indicates that globalisation has had the opposite 
consequence of intensifying cultural identity and cross-cultural confrontation. 

n e present context of genocide and ethnic cleansing, massive forced 
popuation movements, increasingly unequal economic and political power 
re a ions, unpayable national debt and coercive structural adjustment programs, it 

mam est y absurd for the human rights movement to insist on a piecemeal, 
xpensive an slow response to the violation of the rights of each individual 

°ne 3t 3 tlme' ' 'ie Surdity of this insistence is intensified by the fact that 

imtifr8,r:ies 
alm0St by definition ,ack lhc levels of political stability, 

the inHiv'H 1^ °Pment',luman and material resources that are pre-supposed by 
ua case y case approach. When this double absurdity is coupled with 

20 Qn 

ofSoTrcZITT, anl,h,ei:implicatl0ns see generally, for example, W.B. Wrislon, The Twilight 
Sons, New York 199>* f°r"u'"on Solution Is Transforming Our World, Charles Scribner's 
Shrinking and Frogman* W 1 "* End of Sovereignty?: The Politics of a 

2j Aina, loc.cit. (note 15) p \ j Ash8a,c Publishing Company, Brookfield. 1992. 
22 Idem. 
2) pQr 

512-537; anL^wllrl^Ti'6' Ka,Cb' N°tes 0n P|ura>'sm\ Social Research, Vol. 61, 1994, pp. 
°p cit. (note 4), pp 93.p1 monty Culrurcsand the Cosmopolitan Alternative', in: Kymlicka(ed ). 
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the perception that insistence on the individual human rights paradigm is coming 
from developed Western societies, it is only natural for victims and potential 
victims around the Third World to see the human rights paradigm as a tool for the 
preservation of an exploitative and oppressive status quo. 

To conclude this section, I wish to reiterate that collective rights should be 
recognised and protected in their own right, as it were, and not only as a means 
or consequence of protecting individual rights. The acceptance of collective human 
rights as such is vitally important, I suggest, for the global legitimacy and efficacy 
ot the whole human rights movement. Since this should not be done on the basis 
of the pre-existing framework of individual rights, the challenge is really to the 
imagination of human rights advocates around the world. But in attempting to 
make the case for collective human rights, there must be clear and realistic 
appreciation of the difficulties that have to be overcome. 

3 Risks and Possibilities 

In current human rights discourse, two types of concern are raised against 
recognition of collective rights (and some individual rights) as human rights. The 
first type of concern is about the weakening of the concept of human rights itself 
by the inclusion of too many unsubstantiated claims, without due regard to 
appropriate criteria and processes. As effectively articulated by Philip Alston, the 
point of this argument is that unless there is 'quality control' in the production of 
new rights, the efficacy of the human rights paradigm to achieve its legitimate 
objectives will be seriously weakened.24 Alston is certainly right in cautioning 
against the 'conjuring up' of new rights, like a magician pulling rabbits out of a 
hat. Conversely, however, 1 am cautioning against the 'conjuring away' of 
legitimate rights claims, like a magician making rabbits disappear. In this regard, 
I am also drawing on Alston's lead regarding the right to development.25 One 
must of course be prepared to accept that the case for recognition of a specific 
collective right as a human right has not been properly made. But my point here 
is that the categorical and wholesale rejection of every possible collective right is 
conceptually unwarranted and practically counterproductive for the objectives of 
the human rights movement as a whole. 

The second type of concern emphasises an inherent conflict between collective 
claims and individual human rights to conclude that only the latter can possibly 
be considered human rights.26 From this perspective, one author asserts that 
collectivities cannot have any rights; that it is not necessary for collectivities to 

24 P. Alston, 'Conjuring Up New Rights: A Proposal for Quality Control', American Journal of 
International Law, Vol. 78, 1984, p. 83. 

25 P. Alston, 'Making Space for New Human Rights: The Case of the Right to Development', Harvard 
Human Rights Year Book, Vol. 3, 1988, p. 84. 

26 See generally R.E. Howard, Human Rights and the Search for Community, Westview Press, Boulder. 
1995, especially Chapters One and Five. 
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have either moral or legal rights for their own protection because that should be 
achieved by vesting the appropriate rights in individuals. This author adds: 

'It is not desirable to vest rights (either moral or legal) in collectivities since (1) this will 
have undesirable moral consequences, such as the violation of individual rights, or (2) 
the creation of a category of rights distinct from, and potentially conflicting with 
individual rights is misleading since it distracts us from the fact that the ultimate reason 
for the need to protect collectivities is their contribution to the welfare of 
individuals.'27 

Since this type of thinking begins with an individual rights framework, it is only 
to be expected that it would exclude collective rights as human rights. By 
individual rights framework I mean the notion, derived from Western 
constitutional civil liberties jurisprudence, that human rights must be capable of 
being claimed 'as of right' by an individual person against the State whereby he 
or she can be granted some specific and judicially enforceable remedy -
irrespective of whether or not judicial enforcement is applied as such in a given 
case. These requirements, commonly known as justiciability of rights, are usually 
raised against economic, social and cultural rights as well as collective rights. It 
seems clear to me, however, that there is circular logic in saying that since 
collective rights cannot satisfy the exact justiciability requirements of individual 
rights, they cannot possibly qualify as human rights. 

However, starting with a cautious possibility of recognition of collective human 
rights does not by itself, of course, resolve the conceptual difficulties of collective 
rights or immediately reconcile them with individual rights. Rather, it is a matter 
of orientation or perspective — a determination to resolve and reconcile, instead of 
simply seeking to 'justifying the exclusion of collective rights. Given such an 
orientation and determination, I would suggest that the key is to consider claims 
of collective rights on their own terms, as well as deploying their interdependence 
with individual human rights. For example, Article 5 of the 1979 International 

onvention for the Elimination of All Forms of Discrimination Against Women 
provi es that States Parties shall take all appropriate measures: (a) To modify the 
socia and cultural patterns of conduct of men and women, with a view to 
VT8 el'mination of prejudices and customary and all other practices 
w ic are ased on the idea of the inferiority or the superiority of either of the 
sexes or on stereotyped roles for men and women.'28 The presumed objective of 

is onvention is to protect the human rights of individual women, yet it is clear 
a a more structural approach is needed to eliminate root causes of the violation 

I ,CSe tS' [n 'mPos'n8 this obligation under Article 5, the Convention is 
r y a ing about men and women as groups, rather than individual persons. 

p. 203. y °mC Con,usions Concerning Collective Rights', in: Kymlicka (cd.), op.cil. (note 4), 

At the timeof withi^'ther'1 0" '* De.Cember 1979 and en,ered int0 force on 3 September 1981. 

remarkableconsensusacm^rT T ***" ratif'ed by m0re ,han 150 Sta,eS reflecting3 trU'y 
onsensus across reg.onal, cultural, political and economic boundaries. 
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According to one ot the leading scholars of collective rights, 'it is clear that 
ethnocultural conflicts have not been resolved simply by ensuring respect for basic 
individual rights.0 On the one hand, conflicts over such matters as language 
policy, representation, education curriculum, land claims are by definition among 
collectivities rather than individual persons. For instance, an individual right to 
freedom of expression does nothing to resolve the question of language of 
instruction in schools, the individual right to vote does not resolve the issue of 
how electoral boundaries are to be drawn. If such matters are to be mediated 
through an individual rights paradigm, one would need to assume that the State 
is a 'neutral' guarantor of non-discrimination among the holders of competing 
claims about the issue. Since no State can possibly be neutral regarding these 
matters, its policies and practice will in reality be 'a system of group rights' that 
support the majority language, history, culture, and calendar.'30 In this light, the 
choice between an individual rights non-discrimination model and collective rights 
model is really between assimilation into a common national culture, on the one 
hand, and acceptance of permanent existence of two or more national cultures 
within a single State on the other. The need for the collective rights model is clear 
in view of the fact that most of the recent and current conflicts and civil wars 
around the world are about rejection of assimilation or pursuit of multiple national 
cultures. 

Acknowledging this fact, however, is only the beginning of the process of 
mediation and specification of collective human rights, in relation to other 
collective rights as well as individual rights. Examples of collective human rights 
include: self-determination (economic and cultural as well as political), existence, 
permanent sovereignty over natural resources, healthy and balanced environment, 
humanitarian disaster relief, cultural identity, freedom from coercive assimilation, 
schooling in mother's tongue, and effective participation in public affairs.31 Each 
one of these collective rights raises its own risks of conflict, ambiguity and abuse, 
as well as possibilities of resolution of conflict and realisation of social justice. 
Questions that need to be addressed include: How should the 'right-holder' be 
defined or identified for the purposes of legal implementation of the right? Should 
the nature of the claim itself be limited to those which can be made against the 
State and its officials/organs, or include claims against non-State actors as well? 
Should remedies be confined to those that are judicially enforceable as such, or 
can they extend to broader policy directives to State and non-State actors? Given 
the fact that strategies of implementation must include legal measures, how can 
justiciability requirements be devised and interpreted in accordance with the nature 
of the collective right in question? 

29 W. Kymlicka, 'Introduction', in: Kymlicka (ed.), op.cit. (note 4), p. 3. 
10 Ibidem, p. 10. 
31 For sources of and commentary on these formulation of collective rights see generally, J. Crawford 

(ed.), The Rights of Peoples, Clarendon Press, Oxford, 1988. 
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4 Concluding Remarks 
j- am,ment I am sensitive to the dilemma facing the 

In making the prece h g gum ^ of inclusion of more radical claims and 

and moderation. But in my view the above analysis and 
lhe pull of cred bil y ^ ̂  ̂ balance between (hese competlng demands 

conclusion is th y time> After all, even strictly legal enforcement is 
on the movemen P requirements, such as allocation of tsssss test* - - --— 
"Cdd W lhe huraan righld paradi^ daa™, 

encompass every conceivable 'public good' does not mean that it cannot include 
mv collective right. The valid need for conceptual clarity and operational efficacy 
does not necessarily mean excluding collective rights as a conceptual category 
from recognition as human rights. Moreover, collective rights as a conceptual 
category are so important that the human rights movement is much more 
weakened by their wholesale exclusion than the inclusion of some ot them, in 
accordance with appropriate 'quality control' criteria and processes. The 
categorical (and ideological I would add) rejection of even the possibility of 
accepting any collective right as a human right may yield a conceptually pure, but 
practically ineffective, system of norms and implementation mechanisms because 
of the lack of sufficient political support. 
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