i)

a\=y 8 American Society AM
=N of International Law %IVERE.E&I'PR(E}SES

Islam and Human Rights: Beyond the Universality Debate
Author(s): Abdullahi A. An-Na'im and Louis Henkin

Source: Proceedings of the Annual Meetin (American Society of International Law),

APRIL 5-8, 2000, Vol. 94 (APRIL 5-8, 2000), pp. 95-103

Published by: Cambridge University Press on behalf of the American Society of
International Law

Stable URL: https://www.jstor.org/stable/25659363

JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide
range of content in a trusted digital archive. We use information technology and tools to increase productivity and
facilitate new forms of scholarship. For more information about JSTOR, please contact support@jstor.org.

Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at
https://about.jstor.org/terms

American Society of International Law and Cambridge University Press are collaborating with
JSTOR to digitize, preserve and extend access to Proceedings of the Annual Meeting (American
Society of International Law)

JSTOR

This content downloaded from
35.129.134.34 on Wed, 29 Jun 2022 12:48:00 UTC
All use subject to https://about.jstor.org/terms


https://www.jstor.org/stable/25659365

ISLAM AND HUMAN RIGHTS: BEYOND THE UNIVERSALITY DEBATE
by Abdullahi A. An-Na’im"

RELIGION AND THE UNIVERSALITY OF HUMAN RIGHTS

The implementation of international human rights norms in any society requires thoughtful
and well-informed engagement of religion (broadly defined) because of its strong influence on
human belief systems and behavior, regardless of the formal characterization of the relationship
between religion and the state in any society. While it is true that the behavior of believers is
not always motivated by total fidelity to their faith, religious considerations are too important
for the majority of people for human rights scholars and advocates to continue to dismiss them
simply as irrelevant, insignificant, or problematic.

In emphasizing the need for advocates of human rights to seriously engage religion, I do
not assume that there is either immediate compatibility or permanent contradiction between
human rights and any religion. On the contrary, my suggestion is premised on the paradox of
the reality of tension between the two, on the one hand, and the importance of reconciliation,
on the other. This paradox is often depicted in terms of the polar extremes posed by the
universality of human rights and the relativity of religion. In my view, to posit such a
dichotomy is misleading, because of the interdependence between the two. While the univer-
sality of human rights cannot be realized among believers unless they accept it as consistent
with their religious beliefs, the integrity of religious faith and its relevance to the lives of its
adherents is dependent on the effective protection of human rights. Accordingly, it is more
useful to see this relationship in terms of synergy and mutual influence, than to envision it as
one of permanent antagonism.

In this essay, I use the case of Islam and Islamic societies for illustration, while empha-
sizing that similar issues arise in relation to other religions and societies. My argument is that
the terms of this debate should be expanded, to include the role of local and global social,
economic and political factors, instead of focused on purely theological analyses of the
relationship between religion and human rights. In my view, this approach is more conducive
to mediating between the polar extremes of universality and relativity by emphasizing common
features of human experience over differences in abstract theological terms. This mediation is
more likely to be effective when the focus is on the actual perception and practice of Muslims
and other believers in their specific context. In other words, I am advocating that religious
factors be understood in their proper perspective or context, instead of disregarded altogether
or granted exaggerated impact as theological ideals.

For the purpose of this essay, it is necessary to distinguish between the two senses in
which the term human rights is often used. In one sense, the term human rights refers to
historical struggles for freedom and social justice in general. While prevalent in popular
discourse, this general sense of the term is not useful for an analysis of the compatibility of
human rights with any specific religious, political or ideological tradition, as each of these
paradigms would claim its own understanding of human rights. As used here, the term human
rights refers to the particular conception of freedom and social justice that was articulated in
the Universal Declaration of Human Rights (UDHR) of 1948, and more specifically defined
in subsequent treaties and effectuated through a variety of implementation mechanisms.

The key feature of human rights as defined in the UDHR is that these rights are due to all
human beings by virtue of their humanity, without distinction on such grounds as race, sex
(gender), religion, language or national origin. There is no doubt that the most immediate
antecedents and articulation of this concept of human rights have emerged from Western

* Charles Howard Candler Professor of Law, Emory University, Atlanta, GA. Formerly Associate Professor of
Law, University of Khartoum, Sudan.
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(European and American) experiences since the late eighteenth century. As commonly
acknowledged, however, those experiences were premised on the Enlightenment, rather than
Christian or Jewish theologies, though the latter have tended to reconcile themselves with the
former over time. In particular, the concept of human rights as defined in the UDHR is
essentially a “universalization” of the idea of fundamental constitutional rights as developed
by Western countries, although the actual set of rights provided for in the Declaration surpasses
what can be found under the constitutional system of any country, Western or non-Western.

It is important to note here that while it is not binding as such under international law, the
UDHR is clearly the enabling document for efforts to define human rights and devise
mechanisms and strategies for their implementation. Given the realities of national sovereignty
and international relations, it was imperative to strike a balance between the need for
international supervision and respect for the domestic jurisdiction. Thus, in universalizing
certain notions of fundamental rights, international human rights systems seek to make these
rights binding under international law, while leaving application on the ground to the agency
of the nation-state. The mitigation of this paradox of self-regulation by states of their own
human rights performance requires a clear understanding of domestic and international factors
and processes, including religion and the role of religious institutions, which influence the
actual conduct of states in this regard.

Since there is no reliable international mechanism for “enforcing” human rights standards
against the will of national governments,’ the crucial question is how to encourage govern-
ments to ratify human rights treaties, and motivate them to comply with the obligation to
protect these rights within their respective territories. An effective and sustainable way of doing
this is to generate a local constituency to advocate for the ratification and implementation of
human rights within the national context. Even if the elite in control of government want to
respect some human rights, it is unlikely to do so against the wishes of its own population. For
such a local constituency to emerge and be effective in its advocacy of human rights, these
rights must be seen by the general public as consistent with its own religious beliefs. In other
words, international human rights norms are unlikely to be accepted by governments as legally
binding, and respected in practice, without strong legitimation within national politics. Popular
perceptions of human rights as consistent with the religious beliefs of the population are
essential for these rights’ legitimation in each country. Even in so-called secular states, such
as the United States and France, a clear understanding and appreciation of the political and
sociological importance of religion is essential to efforts to influence the human rights policies
and practices of the state.

As noted earlier, I am not suggesting that consistency between religion and human rights
can be assumed, or taken for granted, in any part of the world. On the contrary, one can easily
identify some fundamental tensions, if not open conflict, between religious precepts and human
rights norms. Therefore, a key question in the universality debate is whether the secular
Western origins of human rights, as defined by the UDHR, necessarily mean that these rights
are not (or cannot be) truly universal.

The response I am proposing to this question is based on the following interrelated
propositions:

1. The moral or philosophical foundation and political justification of the conception of
human rights as defined by the UDHR can be found in different religious and cultural
traditions. However, since the traditional theology of the major religions of the world,
including Christianity, is not readily consistent with this specific conception of human
rights, reconciliation will require a reinterpretation of some of the precepts of those
religions.

! While “humanitarian interventions” and actions by the UN Security Council can be cited as examples of
coercive measures for the protection of human rights against the will of national governments, these mechanisms apply
only in extreme cases and are too dependent on the political calculations of the major powers to qualify as part of a
reliable system for the regular international enforcement of human rights norms.
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2. Reconciliation is necessary because of the fundamental value of international
protection of human rights in checking the abuse of the powers of the state. Since the
European model of the nation-state has been universalized through colonialism, there
is need for effective protection against excessive or abusive state power. The
corresponding universalization of fundamental constitutional rights through the
UDHR is the best available means of providing that protection.

3. While there will necessarily be a theological dimension to the reinterpretation of
religious precepts, the process itself must be understood in the specific political,
social and economic context of the community of believers. The concrete historical
context in which believers live is integral to all human understandings of religion,
explained below in terms of an anthropological approach to religion. This context is
also the framework within which the reinterpretation of religious precepts can emerge
and be accepted in practice.

To develop these propositions in relation to Islam and Islamic societies, I will first attempt to
briefly explain what I believe to be the key issue in current Islamic discourse, and explain its
relevance to the subject of this essay. The framework I propose for addressing this issue in
particular societies consists of an internal discourse and a cross-cultural dialogue with other
societies.” To illustrate the application of this proposal, I will briefly outline how it might work
in relation to Islamic societies. Drawing on a recent experience in Mauritius, I will examine
some of the factors and conditions that affect the prospects of internal discourse and cross-
cultural dialogue.

Islam, Sharia and Human Rights

Like other believers, Muslims have always sought to experience their faith in terms of
individual and collective conformity with its normative system, commonly known as sharia,
which is supposed to regulate their daily lives as Muslims. While Muslims tend to ascribe
divine authority to historical formulations of sharia by jurists of the eighth and ninth centuries,
it is clear that the precise content of that normative system has always been, and will continue
to be, the product of human understanding in specific historical context.®> As a scholar of
Islamic studies recently explained, “Although the law [sharia] is of divine provenance, the
actual construction of the law is a human activity, and its results represent the law of God as
humanly understood. Since the law does not descend from heaven ready-made, it is the human
understanding of the law—the human figh [literally, understanding]—that must be normative
for society.”

While readily understandable, the common confusion between sharia as divinely ordained,
on the one hand, and human efforts to discover what it means, on the other, needs to be
clarified if Islam itself is to play a positive role in the lives of Muslims today. Given drastic
changes in the social, economic, and political circumstances of Islamic societies throughout
the world, an understanding of sharia that was developed more than a thousand years ago is
bound to face some practical difficulties today. Yet, significant reform of any problematic
aspect of sharia cannot occur as long as preexisting human formulations of it are taken to be
divine. As a result of this “man-made” deadlock, Muslims everywhere continue to subscribe
to a conception of sharia that none of them are willing or able to live by. For example,
religious condemnation of ribba (usury) is understood to mean that the payment of any interest
on loans is totally prohibited. Similarly, religious objections to gharar (uncertainty and
speculation in commercial dealings) is taken to invalidate contracts of insurance where the

? See, generally, HUMAN RIGHTS IN AFRICA: CROSS-CULTURAL PERSPECTIVES (Abdullahi Ahmed An-Na’im &
Francis Deng, eds.) (1990); HUMAN RIGHTS IN CROSS-CULTURAL PERSPECTIVES: QUEST FOR CONSENSUS (Abdullahi
Ahmed An-Na’im, ed.) (1992).

* On the origins and development of that historical understanding of sharia, see ABDULLAHI AHMED AN-NA’IM,
TOWARD AN ISLAMIC REFORMATION: CIVIL LIBERTIES, HUMAN RIGHTS AND INTERNATIONAL LAW ch. 2 (1990).

* BERNARD WEISS, THE SPIRIT OF ISLAMIC LAW 116 (1998). Empbhasis in original.
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obligations of the parties are contingent on whether or not something happens in the future. In
practice, however, Muslim individuals and their governments routinely charge and pay interest
on loans, and conclude and enforce contracts of insurance because it is impossible to have
viable economic systems today without these practices. This discrepancy between theory and
practice can be bridged through an appreciation of the fact that all specific definitions of
concepts such as ribba and gharar are necessarily the product of human understanding in
specific historical context, not direct divine decree.

Failing to distinguish between the two meanings of human rights noted earlier, some
Muslims claim that historical formulations of sharia have always secured human rights in
theory, though such a situation may not have materialized in practice. In my view, by securing
arelatively advanced degree of protection for the rights of women and non-Muslims, historical
formulations of sharia did provide for better protection of human rights than other normative
systems in the past. For example, from the very beginning, sharia was understood to require
an independent legal personality for women, and the protection of certain minimum rights for
them in inheritance and family relations, beyond what was possible under other major
normative systems until the nineteenth century. Similarly, sharia guarantees specific rights for
the so-called People of the Book (mainly Christians and Jews) more than what had been
provided for under other major normative systems in the past. However, since the rights of
women and non-Muslims under sharia are not equal to those of men and Muslims,
respectively, the level of protection of rights under sharia is not sufficient when judged by the
standards set by the UDHR, which require equal rights for all human beings, without
distinction on such grounds as sex, religion, or belief.’

A possible response to this criticism of sharia is the argument that Muslims (and other
believers) should strive to live by the dictates of their religion, not according to some fallible,
humanly devised set of human rights norms. However, since divine commands are always
understood and applied by human beings, the contrast between orthodox perceptions of “the
dictates of religion” and new or unorthodox views on the matter is really between two human
understandings of what the religion requires of its adherents. Accordingly, a reinterpretation
of Islamic sources that demonstrates agreement with human rights norms should be considered
on its own terms, rather than dismissed as un-Islamic because it is inconsistent with previously
established human understandings of sharia. For Muslims, a reinterpretation should be
accepted or rejected in terms of its own foundation in Islamic sources, instead of being rejected
simply because it is new or unorthodox. Space does not permit a detailed discussion of possible
Islamic reform methodologies that can achieve consistency between human rights and modern
understandings of sharia.® What I wish to emphasize here is the possibility of establishing the
religious legitimacy of such an interpretation through what might be called an anthropological
approach to Islam.

As T have explained elsewhere,’ this approach is premised on an organic and dynamic
relationship between the sacred texts of a religion, the Qur’an and Sunna (traditions of the
Prophet) in the case of Islam, on the one hand, and the comprehension, imagination, judgment,
behavior, and practical experience of human beings, on the other. Such an approach is not only
justified, but in fact required by the terms of the Qur’an, which in numerous verses invites
individuals, or the community, to reflect and reason independently. Indeed, verse 12 of chapter
2 and verse 43 of chapter 3 proclaim that human reflection and understanding is the whole
purpose of revealing the Qur’an. The rich diversity of opinion among Muslim jurists over
almost every significant legal principle or issue of public policy clearly indicates a dynamic

3 For a detailed discussion of discrepancies between historical formulations of sharia and modern international
standards, see AN-NA’IM, supra note 3, at 4-7.

% AN-NA’IM, supra note 3, at ch. 3.

7 Abdullahi Ahmed An-Na’im, Toward an Islamic Hermeneutics for Human Rights, in HUMAN RIGHTS AND
RELIGIOUS VALUES: AN UNEASY RELATIONSHIP ch. 16 (Abdullahi A. An-Na’im et. al., eds., 1995).
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Islam and Human Rights: Beyond the Universality Debate 99

relationship between the Qur’an and Sunna, on the one hand, and human comprehension,
imagination and experience, on the other.

Since the historical context of the community and the personal experiences of individual
believers substantially influence human perception and behavior, drastic changes in the
conditions of individual and communal life should lead to reconsideration of the meaning and
implications of the divine message. By the same token, one must appreciate the differential
impact of these factors on the perception and orientation of each community of Muslims today.
To emphasize the importance of the specific historical context within which Islamic principles
are understood and practiced is to call for clear understanding of the nature of these factors and
careful consideration of their consequences for each society. In other words, one should
address these issues for each Islamic society in its own context, instead of treating all such
societies in the same way.

This contextualization is particularly important because of the role of the state as the
framework for the articulation and implementation of public policy for Islamic societies today.
Whatever role sharia may play in the lives of contemporary Muslims, that role will necessarily
be mediated through the agency of their respective national states, rather than by the
autonomous action of the global Muslim community as such. As an essentially political
institution, any state has to balance a variety of competing claims and interests. It is true that
some of those claims and interests will probably reflect the religious sentiments of the
population. But in view of the religious and political diversity of the population of Islamic
countries today, and the complexity of their regional and global economic and security
concerns, it is totally unrealistic to expect any state to be solely motivated by the religious
sentiments of even the vast majority of its population.

In addition to the above-mentioned elements of internal discourse and its processes,
consideration must also be given to factors and processes of cross-cultural dialogue. First, the
realities of global interaction and interdependence mean that cross-cultural dialogue is already
taking place in different ways among various participants, and around a variety of national and
international concerns. The question here is to what extent these processes can be used to
promote acceptance of international human rights norms within different religious communi-
ties. Second, as is the case with all forms of human communication, the nature and outcomes
of such dialogue are conditioned by the perspectives or agendas of different participants, their
perceptions of historical and current power relations, levels of trust or misapprehension, and
other features of both the immediate and the broader contexts. Moreover, these factors tend to
interact over time not only in the context of experience but in that of shifting perceptions of
self-interest, mounting or diminishing solidarity, and other variable factors. Third, with regard
to the relationship between religion and human rights in particular, it is important to understand
the synergy between internal discourse and cross-cultural dialogue, as these two aspects of the
process can reinforce or undermine each other, depending on the interaction of the contextual
factors indicated above. While the preceding remarks may indicate the sort of factors and
considerations that I believe should be taken into account, I can only conclude by calling for
further exploration of local and global conditions that are likely either to facilitate or to hinder
the legitimation of human rights within different religious traditions in general.

Possibilities of Reconciliation in the Modern Context: The View from Mauritius

During a visit to Mauritius in November 1999, I gave a lecture on Islamic family law (also
known as Muslim personal law, or MPL) from a human rights perspective. In that lecture, I
made the obvious point that historical formulations of sharia discriminate against women, and
called for the reinterpretation of Islamic sources to secure equality between men and women
in all aspects of MPL. I was speaking in the context of a debate over the enforcement of the
MPL by the state, an issue that has been simmering in Mauritius since the constitutional
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conference of 1965.% After the lecture, I was denounced as a “heretic” in the press of some
Islamic groups, and by imams and other speakers at local mosques, because I said that those
formulations of sharia should not be enacted by the state since sharia discriminates against
women. Some activists who claimed to speak in the name of the Muslim community in the
country also called for me to be declared persona non grata in the country, citing financial
support by the Ford Foundation for my work on Islamic family law as conclusive evidence that
I was an agent of American imperialism seeking to undermine the stability of Islamic societies
from within.

The intense and hostile Muslim reaction to my remarks clearly indicated that the issue of
MPL has become proxy for broader cultural and political concerns in the historical tensions
between the Muslim minority and other segments of the population. As the managing editor
of Impact News, the weekly newspaper that led the attack, told me on the telephone, “You
should understand how important it is for us to have MPL enacted as the law for our
community in this country. If we fail in doing that, all of our freedom of religion will be lost,
including the right to hold Friday prayers in our mosques.” I find that claim unjustified by any
independent criteria, but also appreciate the fact that this view is firmly held by many Muslims
in the country, who tend to understand their local and regional situations against the
background of a long and bitter history of interreligious strife in India, the land of origin of
both the Hindu majority and the Muslim minority in Mauritius.

There was also a clear awareness among the Mauritians that the international legitimacy
of their island country requires a good human rights record. This was true among Muslims who
supported the move to enforce MPL through the official legal system. Otherwise, they would
not have been as concerned with my saying that sharia violates human rights by discriminating
against women. It is probably true that Muslim activists were more concerned about the
government’s rejection of the idea of a MPL code on human rights grounds than they were
about upholding the fundamental human rights principle of nondiscrimination on the grounds
of sex. Nevertheless, an awareness of the relevance of human rights norms to domestic policies
is precisely the sort of influence the international system is supposed to exert.

This dialectic between the global and the local, which is commonly appreciated now, is
part of the cross-cultural dialogue mentioned earlier in this essay. The point I wish to
emphasize here is the need for a variety of strategies to enhance the influence of human rights
standards in both the domestic and the global context of each society. In relation to the role of
religion in particular, it is imperative to engage in an internal discourse within the framework
of the religious community in question, in order to overcome objections to human rights norms.
Whether such a discourse is conducted through the reform methodology suggested in this
essay, or by some other means, an internal discourse about the religious validity of human
rights is essential if these rights are indeed to be universal at the global level.

CONCLUDING REMARKS

The term human rights is popularly used to refer to a variety of systems for negotiating
competing claims and interests in regard to how a society should be organized to achieve the
best possible degree of freedom and justice. As used in this essay, however, this term means
the particular normative and institutional system for realizing those objectives in the context
of the state throughout the world today. Despite their clearly secular Western origins, human
rights must also be legitimated in the context of different religious traditions because of the
importance of those perspectives for the vast majority of people around the world. This process
of religious legitimation requires creative approaches to theological questions in the specific
socioeconomic and political context of each society. The universality of human rights must be
realized through the implementation of deliberate strategies that are likely to attract popular

8 Bhewa and Alladeen v. Government of Mauritius, 1990 Mauritius Reports, 79-90.
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support, instead of on the basis of assumptions that such universality already exists, or can be
achieved by proclamation in international documents.

The proposed approach to the relationship between religion and human rights strongly
emphasizes commonalities as well as differences in the experience of societies. These
commonalities are easier to appreciate in light of a clear understanding of the dynamics of local
struggles over power and resources, than by exclusively focusing on abstract theological
precepts. This approach will enable human rights scholars and advocates to address the role
of Islam (or any other religion) as a source of motivation and mobilization for particular
political and social agendas, without appearing to challenge its legitimacy as the faith of a
significant segment of the population of any country.

The experience I had in Mauritius clearly demonstrates that a more realistic and
contextualized appreciation of the practical difficulties facing the universal acknowledgment
of human rights in each society is essential to devising the best strategies for influencing the
processes of cultural transformation in favor of better protection of those rights. The way out
of the vicious cycle of the “universality-relativity debate” is to go deeper into the local context
of each issue in order to find sustainable points of mediation. As with other public policy
issues, the legitimacy and efficacy of the protection of human rights must be promoted through
deliberate strategies that combine visionary belief in the possibilities of social and political
change with a realistic appreciation of the difficulties.

In closing, I wish to express my personal appreciation of the fact that Professor Louis
Henkin is the commentator on this presentation. With profound respect, I take the liberty of
noting that both of us strive to combine adherence to our respective religious traditions with
a strong commitment to the universality of human rights. While gladly accepting the possibility
of disagreement between the two of us about how to reconcile religious adherence with a
commitment to the universality of human rights, I still believe that our collaboration somehow
resonates with the argument I have attempted to make in this lecture.

“ESTABLISHMENT”’ OF RELIGION AND HUMAN RIGHTS: COMMENT
by Louis Henkin"

As those who know his work would have expected, Professor An-Na’im has provided a
perceptive, “liberal” perspective on Human Rights and Islam, with a nod to Human Rights and
Religion generally.

Professor An-Na’im sees neither “immediate compatibility” nor “permanent contradic-
tion” between Human Rights and Religion, nor between human rights and a particular religion,
e.g., Islam; rather he sees “synergy” and “mutual influence,” but also some tension and some
need for reconciliation.

In his remarks here, Professor An-Na’im does not focus on theoretical, theological
differences between Religion and Human Rights, but on their features in human experience.
He stresses that universal human rights are to be implemented locally, recognizing that, in our
times, human rights are designed for individual and communal life within a state, every nation
state. (Indeed, if all states respected human rights at home, there would be little need for an
international human rights movement or an international human rights law.)

Human Rights and Religion

It is important to distinguish tensions between Religion and Human Rights, from tension
between Human Rights and religions or a particular religion. Our discussion today addresses
tensions between Human Rights and Islam, but one might address as well tensions between
human rights and some other particular religion.

* Columbia University School of Law
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Religious ideology has not always been comfortable with the Human Rights ideology.
Religion has sometimes suspected and resisted Human Rights as non-theistic, derived from a
non-theistic source of authority (even if from “natural law”), an anthropocentric ideology
rooted in the dignity of individual, mortal, human beings.

In the end, however, as is not commonly appreciated except in theoretical-academic
discourse, Religion “exists” only as reflected in and represented by particular religions, and
even those with a tradition of the Fatherhood of God and the Brotherhood of Man have had
ambivalent attitudes toward Human Rights, often shaped by history, geography, and politics.

In my view, Religion, and religions, have little to fear from the human rights idea and
ideology, or from legal norms and political institutions that promote respect for human rights.

For human beings living in contemporary political societies, for Religion, for contempo-
rary religions and their constituents today, Human Rights is not a competitor, or a threat.
Unlike Religion, and unlike religions generally, Human Rights is not an all-embracing
cosmology, nor a total political-social ideologys; it is only a “floor,” essential to protect other
human values, including Religion and religions. It is a non-theistic “theology” for pluralist,
urban societies in a world of nation states. Indeed, Religion, and religions, need universal
human rights. Human Rights provides protection for every human being—all six billion of
them—against arbitrary, abusive political power, including protection for Religion and
religions, and for religious believers and practitioners. Particular religions and their constituents
live in political societies, with differing attitudes of sympathy or tolerance. In the world of
today, and tomorrow, Religion and religions are transnational, and every religion is somewhere
a minority. At the least, every religion relies on Human Rights for freedom of thought,
conscience, worship, practice, and for toleration and tolerance. Religion, and religions, need
the human rights ideology to protect them against arbitrary, abusive political power, and they
need international human rights law to secure that protection.

Human Rights is a limitation on traditional state sovereignty, on political power. For half
a century now, the norms and institutions of the international political “culture,” though still
intoning “state sovereignty” and nonintervention, have seen that “sovereignty” steadily eroded
by various forces, including the ideology of Human Rights. During the Cold War, Religion and
religious communities were caught within a struggle, one side of which was committed to an
atheistic ideology; with the end of the Cold War, approchement between Religion and Human
Rights has become plausible, and recognition of their affinities and their mutual dependence
is now imperative.

But the protection for Religion and religions provided by Human Rights against arbitrary
power exacts a price. It requires commitment to the ideology of Human Rights and respect for
its norms and institutions. Human Rights implies universal rights. Human Rights means gender
equality and religious equality—human rights, not masculine rights, not parochial rights.
Universal human rights implies recognition that Human Rights is a limitation on power,
including the power of states joined with religion. Human Rights requires resisting, and
refraining from, abuse of power by any particular religion when it has, or is brigaded with, state
power.

Human Rights and the “Establishment” of Religion

If I may generalize Professor An-Na’im, he would avoid what in U.S. Constitutional terms
we call an “Established” church. U.S. experience distinguishes “religious freedom” (not a
major issue in the United States today) from non-establishment of religion, which is required
in the United States by the Constitution and which continues to throw up issues. The Human
Rights ideology, the Universal Declaration of Human Rights, the International Human Rights
Covenants, do not include anti-Establishment provisions—perhaps because the states that were
founding fathers of Human Rights after World War II, and those that were early parties to
international human rights covenants and conventions, included states with established
churches, e.g., the United Kingdom and the Scandinavian countries. But the framers of Human
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Rights assumed “Establishment” with freedom and subject to a comprehensive array of human
rights that would limit state power, and church power.

The Human Rights ideology, then, does not require non-establishment, but it accepts
Establishment only if it has a human face, a human rights face. Human Rights may require
particular vigilance against Religion armed with political power, especially a religion that
deviates from Human Rights in important respects, that rejects gender equality, or religious
freedom and religious equality, including equality and freedom for members of their own
constituencies.

Intimate relations between Human Rights and Religion may require that religions, avoid
political power and political responsibility, and refrain from religious wars or hostility, and
from intervention in the religious wars or hostilities of others. They may require respect for,
and acceptance of, international surveillance and a decent respect for the opinions of mankind.
And Human Rights may require the development of means to prevent deviations from universal
human rights standards, as, for example, by treaty reservations to Human Rights Covenants and
conventions, including reservations in the name of Religion or of a particular religion.

Human Rights and Development

The Twenty-first Century follows the Twentieth Century as a century of development—
economic, political, social, and cultural development. The “developing world” includes the
large majority of the countries of the world, including countries with large religious popu-
lations and with established churches.

A famous spokesperson for the developing world, the late Julius Nyerere, wrote:

There can be no freedom without development; but there can be no development without
freedom.

He might have added: there can be no development without equality. No country can
develop effectively if it excludes half the human race—half its national population—on
grounds of gender. No country can develop effectively if its development excludes
participation on grounds of religion.

It might well be that the motto for relations between Religion and Human Rights in the
Twenty-first Century should be an adaptation and application of the revolutionary slogan of
the Eighteenth Century: Liberté, Eqalité, Fraternité. There can be no effective development
without freedom, including religious freedom; no effective development without equality,
including religious and gender equality. Effective development would also be promoted by
fraternity between Religion and Human Rights to further the economic and social aims they
hold in common.
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