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I Introduction

All Muslims today live with a set of norms and institutions which isg
commonly called family/personal law, but since it is enacted and enforceq

by the state, this field of state law does not qualify as being ‘Islamic’ by any
clear and verifiable criteria of what it means to be Islamic. This set of norms

and institutions are simply secular state law, and not immutable divinely
ordained sharia. They are enacted and enforced through the political
authority of the state, and are subject to amendment and changed in the
same way; which is fundamentally different from how sharia norms and
institutions are established and complied with by believers in their com-
munities. Stealing is both a sin and a crime, but it is not a sin because it is a
crime and it is not a crime because it is a sin. Confusing the two will have
drastic consequences for both the religion of a people and the legal system
of their state.

The problem with this process as it applies to the field of family law
throughout the Muslim world is calling its outcome ‘Islamic’ family or
personal status law (al-Ahwal ash-Shakhsiya in Arabic),' because it is the
same as any other state legislation in the rest of the legal system. By using
reference to sharia as a legitimising framework, Muslim reformists are
defeating their presumed purpose of facilitating social and legal reform
in their societies. This critique applies whether Muslims are a so-called
majority or minority, living in self-proclaimed ‘Islamic states’ like Iran and
Saudi Arabia, or in constitutionally identified secular states like Senegal
and India. Reference to the postcolonial in this chapter title indicates the
sources of tension and paradox in this subject, namely colonial formations

' J. J. Nasir, The Islamic Law of Personal Status (3rd edn, Dordrecht: Kluwer Law
International, 2002) 34-43.
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of the nation state and specialisation of 5o-
notion of ‘Islamic family law’ (hereafter IF
falsely invoked the religious authority of
same time displacing the historical practice
Furopean codes and institutions.>

It is true that. some principles of sharia, as mediateq through local
customary practices, have traditionally governed family relations among
other fields of humfm concerns, but those principles were integral to a
comprehensive religious normative system that was constantly adapting to
changing social and economic conditions > By initiating a discrete field of
so-called ‘Islamic family law’, while displacing sharia in every other aspect
of the legal systems of colonised Muslims, European colonial administra-
tions created an isolated island of archajc family law norms and institu-
tions in a sea of dynamic social and economic change.* My purpose in
exposing this fallacy is to contribute to opening up the field of family law
among Islamic communities to genuine enlightened reform, away from the
intimidation and confusion of religious discourse.

Contrary to common current perceptions, family law regimes among
Muslims around the world today are in fact the secular law of the state,
and not immutable norms of sharia. Muslims in their communities may
practise what they believe to be binding sharia, but they do so as a
matter of religious compliance with a communal normative system
among believers, beyond any possibility of adjudication or enforcement
by state courts or administrations. In contrast, modern postcolonial
nation states seek to enforce their own regulation of social relations of
marriage, divorce, custody of children and inheritance. This is necessary
for all states to do fairly and without any discrimination on such
grounds of race, sex and religion, as mandated by their human rights
obligations. Although state legislation and regulation should reflect the
religious/cultural values and practices of the communities they govern,

called Islamic family law. The
L) is a colonial fabrication that
Islam in this field while at the
of sharia in Islamic societies by

2N Coulson, A History of Islamic Law (University of Edinburgh Press, 1964)1)149—6129 ,7 I:)
Anderson, Law Reform in the Muslim World (University of London, {-’\thl(?ne fr;ss, s
1-2, 33; H. Liebesny, The Law of the Near and Middle East (State University of New Io
Press, 1975) s6. '

’ W.B. Hallag, ‘Can the shari‘ah be restored?", in Y. Haddad and B Stowassztg.f:;‘;-){f;;am'c
Law and the Challenges of Modernity (Walnut Creek, CA: ;?ltamwa Pre'ss, A Gl.obal

‘ See generally, A. A. An-Na‘im, ed., Islamic Family Law in a Changing ;

Resource Book (London: Zed Books, 2002).
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to constitutional and human rights require-
rimination. I have extensively discusseq
| and human rights issues elsewhere >

that must be with due regard
ments of equality and non-disc

tensions regarding constitutiona . . .
The problem with claiming that state family law has the quality of being

‘sharia’ is to insulate that field from critical reflection and (.iev.elopment,
In that way, the most vital source of justice and human dignity in our
most intimate social relationships is isolated as an island of stagnation
and regressive values in a sea of social and economic change.

Sharia norms defy codification or legislative enactment because that
would change the religious nature of the norm and deny Muslims the
inherent religious freedom of choice among different interpretations of
the Quran and Sunna (reports of the exemplar of the Prophet) estab-
lished by traditional Sunni or Shi‘a schools of jurisprudence. Since
Muslims are religiously accountable for compliance with sharia, they
must have the freedom and responsibility to decide which interpretation
of the sources and methodologies of sharia they accept. In contrast,
arbitrary and harsh outcomes are bound to follow when the rich diver-
sity of views among Muslim scholars is reduced to the extreme selectiv-
ity of the language of codification of the positive law of the modern
state. The claim of ruling elites of monarchies or republics alike to
exclusively specify which sharia norms shall be applied by state autho-
rities to the entire Muslim population of their countries violates freedom
of religion for Muslims and inhibits possibilities of positive social
change in their communities.

Another objection to claims of IFL is that the high degree of selectivity
by which modern family law statutes have been drafted and enacted by
human political authorities, without due regard to the authoritative meth-
odology of established schools of jurisprudence, which are supposed to
legitimise such legislation. The mechanisms of the enactment of state law
are problematic from a sharia perspective because religious validity can
neither be determined by a despotic ruler with his few advisers nor through
majority rule in parliamentary politics. Theoretical improvement in the
status and rights of Muslim women through political legislative process,
for example, is unlikely to be realised in practice because it is promised by

5
Sce, for example, my book Muslims and G| : N .
’ obal Just lvania Press,
2011), chs. 2-4 and 6, ice (University of Pennsylv
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the State.by reinforcing the _amhorit}' of conservati
over family law among Muslims.®

Sharia has been the product of ¢g .
nerational consensus around histoﬁ:l :Ill;“e‘:é—;zix:;ddp;actice' of interge-
and their traditional schools of jurisprudence, NeonnOUndmg S.ch(')lars
pecame part of sharia for believers over time becausz areld pn.nmples
Muslim communities accepted them, and not because a re%igr;zrt‘ons' o.f
quthority enacted them. The same community-consensus procesz or Cll.Vll
to change and adaptations of local interpretations of sharia 032) ;;d
century, but the flexibility and dynamism of that tradition is now lost t(e)
rigid and arbitrary legislation based on political expediency of ruling elites
and their partners. More broadly, ‘state judges and other officials lack the
religious authority and technical competence to interpret and apply reli-
gious norms. State enforcement of religious norms will distort the mean-
ing, abuse the methodology and weaken the moral authority of these
norms, and ultimately starve them to death by cutting them off from
their religious foundations and sources of communal development.”

Assuming my argument is plausible, it may seem problematic for
Muslims to ‘suspend’ the practice of sharia norms and institutions of family
life. This concern is more apparent than real for several reasons.

First, the argument is against enforcement of sharia by the state, and not
personal and communal compliance outside state courts and institutions.
In fact, my argument is in favour of voluntary personal and communal
compliance with whatever Muslims believe to be sharia.

Second, it is not true that sharia requires enforcement of its norms and
institutions by the state, or that it even addresses the state as a political
institution. In fact, the Quran and Hadith never describe or prescribe any
form or type of state, which is to be expected since those sources of Islam
do not address political institutions that are incapable of religious belief

and accountability.

Third, Muslims throug
enforcement of what they accept as cle
only be applied by the state, like conduc

ve religious scholars

hout the world are already living with non-
ar aspects of sharia that can
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£2000: A new pe !
e Rights and Islamic Family Law:

hman (ed.), Women's
d Books, 2004) 58-94.
d family law: Is it legal

® See, for example, E. Fawzy, ‘Law
on the path to reform’, in L. Welc
% Perspectives on Reform (London: Z¢
A. A. An-Na'im, 'Religious norms an
25(2) Emory International Law Review 787.

or normative pluralism?’ (2011)
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of Islam or the regulations of non-Muslims. Regardless of whether one
accepts or rejects such traditional interpretations of sharia today,® my
point is about the fact that the vast majority of Muslims who still accept
these principles to be binding aspects of sharia are living without their
enforcement by the state.

As the following review of the main principles of sharia regarding family
law will show, it is possible for Muslims to comply with almost all sharia
family law principles without enforcement by the state. This review may
also help explain the temptation of assuming that the systematic norma-
tivity of sharia principles can easily be transformed into state legislation,
My argument is that this temptation must be resisted because the religious
nature of the authority of sharia principles is drastically different from the
authority of state legislation. Recalling the opening statement of this
chapter, stealing is a sin and a crime, but it is not a sin because it is a
crime and it is not a crime because it is a sin. It is problematic to confuse the
religious normativity of family principles and the legal authority of state
family law because of the difference in the normative basis and conse-
quences of the two types of characterisations of the issue in question.

Il Traditional Normativity of Sharia and the Family

I am using the term ‘normativity of sharia’ in this section's heading to
avoid the implication that sharia norms as such can be the positive law of
the state. Subject to this caveat, I will use the term ‘family law’ due to its
familiarity as the exceptional field for the application of sharia principles
in the modern legal systems of some forty Muslim-majority countries,’ in
addition to many Muslim minorities in countries like India and Israel.
Possible reasons for the exception of family law from displacement by
colonial European codes include the high level of specific family principles
provided for in the Quran and Sunna, and their stronger significance for
the moral sensibilities of Muslims in general, especially regarding issues of
sexual propriety, legitimacy of children and so forth. Another possible

8 .
For a discussion of coherent and systematic reinterpretation of sharia on such issues se¢ my
book, Toward an Islamic Reformation: Civil Liberties, Human Rights and International Law
(New York: Syracuse University Press, 1990),

9 : . s
I prefer ?he term ‘Muslim-majority’ to ‘Islamic’ country or society because the former
formulation focuses on the self-identity of people.
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reason for the perSiS:tence of IFL in modern legal syst
that this field was irrelevant to the economic and e;l-s«may_ have been
colonial administration. That is, colonial admiﬂistrat;nmcal mterest.s of
not cared whic.h. la“., applied to family issues, or did n:)tm vjy :ave cither
political opposition in matters that were marginal to their ct:fo FO] arouse
tives. Whatever the reasons may have been, family law rer:“f objec-
exceptional aspect of sharia that successfully resisted diSplac:med the
Furopean codes during the colonial period and continues to be theme.nt by
sharia field for Muslims, whether they are the majority or minori ;n;?i?
population. IFL has become the symbol of Islamic identity for mo;
Muslims, the hard, irreducible core of what it means to be a Muslim today
To appreciate the underlying tension of the application of IFL withir;
secular legal systems, we need to first understand the main principles of
IFL as stated in traditional sharia sources, and how those principles were
incorporated into modern state law, mainly through statutes, as illu-
strated in the next section. Since it is not possible to present a compre-
hensive review of this vast and complex field of sharia, this review will
be limited to the main principles of the Hanafi madhhab (the most
globally widespread among the main Sunni schools of Islamic
jurisprudence). _
The following factors influenced the formation of traditional IFL:

1. Pre-Islamic customary practices with which Islamic norms had to cope
from the start in Arabia and as Islam spread across Africa and Asia over
several centuries. This factor was particularly influential in shaping
foundational assumptions about the nature of the family and gender
family relations, duties and obligations of spouses and parent-child

relations, and related matters.

2. Cultural and contextual factors continued to influence the development
and elaborations of IFL throughout the formative stages of sharia. In
particular, IFL was intended to regulate issues of marriage, divorce, etc,
as matters of concern for extended families and community, rather than

of the individual spouses alone.

i tive
3. The religious ethics of sexuality and sexual propriety from a norma

. .+ and upbringing
Islami i . implications for paternity an¢ =
amic perspective and their 1 pty of Muslims, it is inconceivable 10

of children. For the vast majori :
. i i born out

engage in any sexual relationship outside marriages and being b0

of wedlock remains extremely stigmatlsed today.
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4. The contractual paradigm constructed by early Muslim jurists for the
formation and termination of marriage, and the tendency to take legy)
analysis to its logical, legalistic conclusion. Though obviously aware of
the human nature of matrimonial relations, Muslim Jurists focused op
elaborating the legal relationship and its formal implications.

5. While IFL issues are covered in more detail in the Quran and Sunna than
other fields, it is misleading to cite specific verses of the Quran or texts
of Hadith as the direct source of any principle or rule of IFL because the
system evolved through the specific methodology (usul al-figh) of each
of the schools of Islamic jurisprudence. In particular, that methodology
regulated in great detail the relationship between Quranic texts of
general and specific application, and between those texts and Hadith.
It would, therefore, be necessary to account for a wide range of inter-
related applicable texts as the ‘source’ of a principle or rule of IFL, which
is not possible to do in the present limited space.

In light of these factors, we now turn to a brief review of a sample of
sharia principles regarding family relations.

Sharia Principles of Marriage

The key to marriage and all its consequences under IFL is that it is a
contract. Early Muslim jurists developed separate doctrinal categories of
‘named’ contracts (al-uqud al-musama), rather than a unified doctrine
of contract. The contract of sale was the paradigmatic model, but cach
type of contract had its own characteristic features. The contract of mar-
riage therefore shared some of the common requirements of a valid con-
tract, in addition to its own characteristic features as a specific type of
contract. As Hallaq explains:'°

Marriage [nikah], then, rests on an indefinite contract that may be written or oral,
but in all cases must involve at least two contracting partics, two witnesses, and a
guardian. The foundational elements (arkan) necessary to affect a valid marriage
must involve a language (sigha) of offer by one party and acceptance by the other.
The guardian represents the woman in concluding the contract, and the witnesses
attestto itas alegal fact, but their function is also to advertise that fact in society s0

' W. Hallaq, Sharra: Theory,

2123 Practice, Transformations (Cambridge University Press, 2009
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as t0 preclude any suspicion of zina, The witness
social sanction, since it is this sanction \
illicit acts and lawtul behavior,

" ¢s thus fulfill the requirement of
at marks the difference between secretive

Accol‘di“g‘y' a marriage contract muyst satis

f : .
-pmars' of a valid contract, R y the following essential

1. the concurrence of an offer and acceptance:
’

2. between two legally competent parties who are quali
ualif i

o cach other: qualified to be married

3. exchanged through a clear and categorical formulation (sigha) that
affirms the mutual consent of the parties; and

4. in the presence of at least two competent witnesses to attest to and
publicise the fact that the marriage contract was validly concluded.

5. A marital gift (mahr) must be paid by the man to the woman, a sort of
‘obligatory gift’, but this is a necessary consequence of marriage, and
not a requirement of the validity of the marriage contract.

While a marriage contract is traditionally concluded between two agents
of the spouses to be, the contract is between the man and the woman who
are to become husband and wife. All the principles of all forms and types of
contracts apply to every marriage contract: e.g. requirements of legal
competence to conclude a contract, the clarity and unequivocal nature of
the language or formula, that an offer cannot be withdrawn once accepted,
but the consensual nature of the contractual obligation must be ensured, i.
e. the parties clearly understood and freely consented to the formation of a
contact of marriage in particular.

The requirement of competent and qualified parties (2., above) includes
that the man and woman are not already related to each other in any of the
ways that preclude the possibility of marriage. These legal bars to marriage
can be either permanent or temporary. The reasons for a permanent bar to
marriage include certain specific blood relations, s.uch as mother/ tfat;xer
(including grandparents), aunt/uncle on either side, smter/brothjr (\{v :1:, te;
half or full). Being cousins (son or daughter of an aunt or'un; e)dlssirable
legal bar to marriage, and tends to be socially ‘i".d :;Z?‘;E"tc;‘p cys oo
in tradiional settings. A peculiar spect o' ' : _ called ‘milk child or
relations are also attributed to fostering relationship e than his or her
sibling’, i.e. when a child is breastfed by 2 w('>m‘an 0 +or for all purpoSES
biological mother, that woman pecomes the child’s mother
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of prohibition of marriage due to blood relations. That is, the woman's
husband becomes the father of the milk-child and her children become the
child’s milk-brothers and milk-sisters. Consequently, any relationship that

bars marriage from blood relations applies equally to relations based on

such fostering relations.

There are five grounds of transient bar to marriage, i.e. marriage cap

become permissible once the temporary bar ends. Situations of temporary

prohibition include:

1.

11

A man cannot marry a married woman or during her waiting periog
(idda)'" after divorce or death of her husband, but can marry her once

the waiting period ends.
A man cannot be married to sisters at the same time, but can marry one

after the termination of his marriage to her sister.
A man cannot be married to more than four wives, but can marry again

when one of those marriages is terminated.

The legal consequences of marriage can be summarised as:

. The wife is entitled to the dower gift (mahr) according to the terms

agreed with the husband or decreed by court or arbitration, if necessary.
For instance, if no amount was agreed, cach school of Islamic jurispru-
dence has rules for determining the amount and conditions for its
payment to the wife. This gift is the exclusive property of the wife
personally, and she is not required to spend any of it on maintaining
the household.

. Eachspouse s entitled to inherit from the estate of the other upon death,

according to the applicable rules of inheritance.

. The wife is entitled to maintenance (food, shelter, clothing and other

material support) by the husband, without spending any of her own
property. In exchange, the husband is entitled to obedience by his wife.
These mutual obligations are interdependent, so that the husband is not
entitled to obedience if he fails to provide appropriate maintenance, and

the wife is not entitled to maintenance if she refuses to be obedient to
the husband,

Idda is t e s .
he wailing period a wife must observe before she can remarry. IdZa is romaly

three months .
after termination i e o F
husbang, of marriage and four months and ten days after 22’2 €
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Isl
le. Still, the following general comments may

view of marriage.
First, the focus of Muslim jurists on the careful ‘|
mutual contractual rights and obligations of the spouses can be mj :
if taken t0 represent the exclusive nature of the relati 3'} e rr'nsl‘cadm.g
onal and social networks. Th ‘o atlonship, within their
pers . € vast majority of marriage relationships
tend to run their normal course in mutual love and respect, and the usupl
tensions of matrimonial life are resolved through mediat;on within t}?e
extended family and community. Still, the legalistic aspects of the con-
tractual relationship tend to be more visible and controversial because they
are normally contested when a marriage fails or runs into difficulties.
Second, dower (mahr, also called Sadag) is a sum of money or other
property which becomes payable by the husband to the wife as an effect of
marriage, a sort of required gift upon marriage. It is misleading to call it
‘bride-price’ because it is the exclusive entitlement of the wife herself, and
not any other person. The fact that dower is a consequence of marriage, and
not a condition of validity of the contract of marriage, does not diminish
the wife's entitlement to it. Mahris implied into the contract even if it is not
expressly stated. There is unanimous agreement among Muslims scholars
that any property can be paid as dower. There is also unanimous agreement
that there is no upper limit to a valid dower, but no agreement on the
minimal amount of dower. Although the practice of payment of excessive

dower can inhibit prospects of marriage by most young men, any restric-
aximum amount that can be paid is commonly seen as

egal’ consequences of

tion on the m
violation of sharia principles.”
Third, although Sunni jurists

marriage’ (muta), the issue should be note co
sial nature., To Sunnis (and [smaili Shia), the Prophet prohibited any

explicit or implicit time limit on marriage, but Twelvers Shia accePt the
validity of temporary marriage becaus¢ they reject the re}?orts (Hadlth.) of
that prohibition. In Twelvers Shia jurisprudence, the duration of cohabita-
tion in a temporary marriage contract must be fixed (could be. fa :a)’;,h a
month, a year or number of years), and the dower must be specified. 1h¢

are unanimous in rejecting ‘temporary
d here because of its controver-

12 .
Nasir, Islamic Law of Personal Status, 83-6.
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wife is entitled to full dower if the temporary marriage is COHSl.lmmated and
halfthe dower if the marriage was not consummated, but she is not entitleq
to maintenance. There are no mutual rights of inheritance between the man
and woman, but children conceived during the temporary marriage are

13
legitimate and entitled to inherit from both parents.

Sharia Principles of Termination of Marriage

The term ‘termination of marriage’ refers to the variety of ways in which
marriage can end, some of which do not fit the modern notion of
divorce. As a general rule of the Sunni jurisprudence and subject to
many significant disagreements among schools and scholars on various
aspects of this process, marriage can be terminated in any of the
following main ways:

1. Unilateral repudiation by the husband (talag); or by the wife under
delegation by the husband (talag al-tafwid). Once given, the husband
cannot revoke such delegation unilaterally, and if exercised by the wife,
it results in a final irrevocable termination of the marriage.

2. Mutual agreement on termination of marriage upon payment of com-
pensation by the wife to the husband (khul).

3. By judicial decree, which can be based on a wide range of grounds, e.g.
annulment (faskh, tafriq or tatliq) for legal reasons like defects in the
contract, lack of social compatibility (kafaa) between the spouses,
inadequacy of dowry (mahr), or legal cause like failure of the husband
to provide maintenance, causing harm or incompatibility of the
spouses. Recall that there are significant disagreements among schools
and scholars on almost all these causes of judicial termination of
marriage.

The first form of dissolution of marriage, namely, this structure of
repeated repudiations by the husband, may be summarised as follows:

Talaq 1: becomes final only after idda, unless unilaterally revoked before

then. This is minor finality, which permits the parties to remarry
with a new contract;

Talaq 2: same consequences;

' Ibid., 59-61.
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riage between the two partics unlcswnth N0 possibility of remar-
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Talad

The second form of dissolution of marriage
khul (literally to take off or remove), which is
er way out of a marriage she no longer wishes to keep,
tion the wife pays to the husband ip exchange (;Zp. }l;hc compensa-
terminate the marriage can be the return of her brid;l l.sf consent to
orfeiting the balance of that gift which was postponed gltt }(lmah fh oF
contracting marriage (muakhar al-sidagq). In this way, the zti)ri:[i T tl'rfrtle .
cither provide the wife with some financial secur’ity in thz:e i; Car;
divorce or death of the husband or enable her to negotiate endinsg :n
unhappy marriage. Hallaq explains the consequences of this form of
dissolution of marriage: ‘If the husband accepts the offer, he will then
repudiate his wife once, considered to be an irrevocable utterance (bain).
The finality of the single utterance stems from the fact that payment
renders the repudiation contractual, thus making the acceptance of the
offer binding upon conclusion of the session - which is not the case in
unilateral, non-contractual talag.’**

noted above is known as
a way for a wife to pay

Child Paternity and Custody

IFL principles of paternity, suckling, moral upbringing and supervision of
property affairs of the child can be summarised as follows.

Muslim jurists gave particular care to questions of paternity not only
because all legal rights and obligations of the child for the rest of her or his
life depends on paternity but also because of the strong social stigma of
illegitimacy. Paternity is established through the application of several
principles.

First, there is a very strong but rebuttable presumption that a child s the
legitimate offspring of the marriage, if the apparent parents were married
at the time of conception of the child. Some scholars of sharia so.ught to
maintain the application of this presumption by extending the minimut
and maximum possible duration of pregnancy, from six months to up to

14
Hallaq, Sharr'a, 284.
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four years. This exaggerated view of possible duration of pregnancy wqg
intended to avoid a charge that the mother is guilty of the capital crime of
extramarital sexual Intercourse (zina). If the wife cohabited with her hys.
band at any time during that extended period of possible pregnancy, thep
the husband’s paternity of the child is assumed.

Second, if the presumption of legitimacy is totally untenable in that the
spouses could not have had intercourse within the framework of sycp
extended duration of possibility of pregnancy, the father may still clajm
the child as the offspring of the marriage, provided he does not admit that
the child was born of illicit sexual intercourse.

Third, if a child cannot be deemed the offspring of a valid marriage either
by date of birth in relation to the consummation of the marriage or by the
husband claiming the child to the marriage, then the child is deemed to be
illegitimate. In that case, the child belongs to the mother alone.

The modern legal concept of custody does not exist under traditional
IFL, and the material and moral care of the child is divided into material
care for the child (hadana), and moral upbringing and supervision of
property/financial affairs (wilaya). Material care (hadana) from birth up
to a specific age is determined by each school (e.g. 7 for boys and 9 for girls,
according to some scholars). After the specified age, the material care of the
child shifts to the father. However, ‘Child custody laws in Saudi Arabia,
Iran, Syria, Iraq, Kuwait and Jordon show that no matter which school of
Figh is predominant, no fixed age of custody is uniformly followed in these
countries and the majority of the laws and trends of courts show that courts
have the power to extend child custody to mothers beyond the age stated in
texts, depending upon the circumstances of the case’.!>

The moral well-being of the child and supervision over his or her
property/financial affairs (wilaya) always belongs to the father, even
while the child is still under the material care (hadana) of the mother. The
father has the authority to supervise (wilaya) the property/financial affairs
of the child, but the child has her own legal capacity (ahliya) to conclude
contracts, own and dispose of property, etc. Such issues of legal personality
a}?d ca.pacity are governed by a series of presumptions based on the age of
:1:5 Cah:;d }:Nhen the right o'r obh.gation is acquired. For instance, every child

ght to parentage, inheritance or receiving a gift even before she or

15 . )
{\. Rafig, Fh‘ild custody in classical Islamic law and laws of contemporary Muslim world
an analysis)’ (2014) 4(5) International Journal of Humanities and Social Science 273.
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personality from viable pregnancy to death, with >4 clearly defined legal
tionships determining the person’s rights’ N Car.efu]ly specified rela-
. ’ and obligati
duration of her life. The same concern with preci igations for the full
rights and obligations is also reflected in sh;rizcw? le,gal determination of
contacts. In addition to the obligations of thznl?mgles o poperty and
maintenance of his wife and children, sharia aI:S :;:d/ fathe:r for the
obligation among members of the wider family and othera rgzﬁlfenﬁe
obligation depended on such factors as the degree of relation es. This
. . ship and
material status of r-elatlves, whereby the obligation is most strongly owed
to parents and destitute relatives and weakest for distant relatives or those
who have no need for assistance. Whether the state provides legal remedies
for failure to provide extended family support, the obligation under sharia
remains binding.

Sharia family law principles are usually enacted by statute in the context
of modern state legal systems in most Muslim-majority countries today.'®
This is not problematic per se because every society is entitled to decide on
its own laws as a matter of self-determination. What is profoundly proble-
matic, I argue, is the fact that such state legislation tends to be called ‘sharia
family law’, instead of simply ordinary legislation.'” This is misleading
because in such enactment, the language of the statute is the law, and it is
the law by virtue of the political authority of the state, and not by virtue of
the sharia principle as such. In fact the extreme diversity of interpretations
of sharia by various schools of Islamic jurisprudence means that 1t 1S th;
state as a political institution that decides which views are to be e.nlaCFe
into law and which views are to be excluded. Moreover, the legislative
organs of the state have the sole authority to ame

ohe child is actually born
me scholars, 5 child can
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ily Law in 8 Changing World: A Global

' See generally, A. A. An-Na'im (¢}
. Resource Book (London: Zed Books, 2002):
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these statutes. It is therefore clear that the so-called IFL jg
ate legislation presented as sharia to promote

s and insulate it against criticism.

provisions from
nothing more than secular st
its legitimacy among Muslim

ctice to Postcolonial Transformation

—

Il From Traditional Pra

The primary question for this chapter is the relationship of traditional IF[,
principles to modern legal systems of the postcolonial nation state. This
question emerged out of the rise of so-called territorial nation states during
European colonial rule over most Muslim communities in Africa and Asia,
including the transformation of the legal system and public administration
of the emerging states. The magnitude and consequences of those changes
can be appreciated in light of the following brief review of the processes of
administration of justice in traditional Islamic societies.

Traditional Practice of Sharia

Whatever court system or manner of resolution of disputes in the precolo-
nial era no longer exists or has been subjected to fundamental change in
our time.!® We should understand the premodern practice of sharia in
terms of the political and social context when Muslim societies did not
operate on the bureaucratic organisation of modem political regimes. In
premodern states, the caliphs and sultans had absolute military and poli-
tical power and authority that was based on ‘personal loyalty rather than
obedience to abstract, impersonal regulations’.'® At the same time, caliphs
and sultans needed the legitimising authority of scholars and religious
leaders of the communities because legitimacy was seen as ‘the preserve of
religion, erudition, ascetic piety, moral rectitude, and, in short, in the
persons of those men who had profound knowledge of, and fashioned
their lives, after, the example of the Prophet and the exemplary
forefathers’.2

The political and legal history of Muslim societies can therefore be seen
as a constant interaction and negotiation between the rulers and the

'® K.S.Vikor, Between God and the Sultan: A History of Islamic Law (Oxford University Press,
2005) 140.
' Hallaq, Sharr'a, 147.  ° Ibid., 131.
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. ’ rmal circles of learning remained
the established forum of legal education and retained their autonomy by
not receiving endowments from the ruling elites.”' In addition, however,
more institutionalised colleges (madrasas) emerged at the end of the eighth
century when endowments and salaries began to be paid to professors.

It was through the funding of these institutions that the ruling elites
gradually co-opted scholars/jurists and influenced the legal profession.
Madrasas did not substitute halaqas; they ‘rather bestowed on the halaga
an external legal framework that allowed pedagogical activity to be con-
ducted under the auspices of endowments’.22 By the seventeenth century,
unfortunately, most jurists were employed by the state, and those who
insisted on maintaining their autonomy ‘had to function within a dimin-
ishing “moral community” created by the financial and material depen-
dence of their less independent peers on the ruling powers’.”” The decline in
the autonomous role of sharia and its scholars started before the rise of

European colonialism in Africa and Asia.
The central role in the daily practice ©
scholar (mufti) whose task was t0 consult
according to his training and affiliation wi
jurisprudence (madhhab) to produce 2 legal ©
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becomes the basis of rulings by judges (gadis) in specific cases. The
authority of the mufti was based on his reputation as a learned and pioys
scholar, while the authority of judges was drawn either from officia]
appointment or voluntary submission by individual litigants. The fatwa
ostablished the connection between relevant principles of sharia and the
particular case, and was in theory valid only for the case for which it was
formulated. Judges were not obliged to seek a fatwa for every case they had
to decide, and could seek it only when unsure of the legal basis for
determining the case or if he felt the need for stronger authority for his
ruling due to the nature of the case or public attention it attracted.

The role of both judge and mufti was confined to identifying and
interpreting the law for application to specific cases, but never to create
the law. The tasks of a judge (qadi) included resolving conflicts (tahkim),
adjudicating rights and obligations (qada) and representing the community
(hisba). To duly perform his functions, a judge was supposed to investigate
not only the facts of the case, but also information about the integrity of
the litigating parties and the history of their interactions. He had to take
into account social customs and strive to resolve the dispute in ways that
preserved social harmony and stability.?*

Transition to Nation State Legal Systems

Whatever the nature and manner of the role of sharia in the daily admin-
istration of justice in Islamic communities from West Africa to Central and
Southeast Asia may have been, that role has been drastically transformed
by European colonialism even for parts that were not formally colonised
like the Arabian Peninsula and Iran. European colonialism has been spec-
tacularly successful not only in its scale and scope, but more importantly in
transforming the political and legal institutions of the colonised societies
as well as the global economic and trade system. Those transformations
were first prompted by the attempts of the Ottoman Empire to modernise its
political and legal institutions during the nineteenth century to meet the
challenge of rising European powers. The symbolic significance of
the Ottoman concessions to rising European powers culminated in the

24 ¢ ¢ .
For clear explanation of the traditional practice of sharia prior to its displacement by

colonial legal systems in the nineteenth and twentieth centuries, see Vikor, Between God
and the Sultan, chs, 8-9,
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also due to the fact that it included some pr.ovisions. d.ri'an
from sources other than the Hanafi school, thereby expan(%m.g POSSlbllltie‘s
of ‘acceptable’ selectivity of legislative enactment from e I's¥am1¢
tradition. The principle of selectivity (takhayyur) among equally legitimate
doctrines of sharia was not new within Muslim corr.lmumtles, but it was
never before done in statutory enactment for centralised and bureaucratic
administration of the justice by the state.”?

This trend towards increased eclecticism in the selection of sources and
the synthesis of Islamic and western legal concepts and institutions was
also carried further and became irreversible. The most influential work in
this regard is that of the Egyptian jurist Abd al-Razzaq al-Sanhuri (died
1971),%° who used this approach in the drafting of the Egyptian Civil Code
of 1949, the Iraqi Code of 1951, the Libyan Code of 1954 and the Kuwaiti
Code and Commercial law of 1960, among others.”” Those developments
made the entire corpus of sharia principles more available and accessible to
judges and policymakers in the process of the incorporation of those
principles into modern legislation. This was also often done by mixing
some general or partial principles or views from one school of sharia
(madhhab) with those derived from other schools, without due regard to
the methodological basis or conceptual coherence of any of the schools
whose authority was being invoked.

The accessibility of sharia principles highlighted the complexity and
diversity of the broad Islamic tradition, and highlighted the strong dis-
agreement among and within Sunni and Shia schools. This is particularly
significant in view of the fact that Sunni and Shia communities sometimes
coexist within the same country, as in Irag, Lebanon, Saudi Arabia, Syria
and Pakistan, with each community following a different school, regard-
less of the official status of those schools in relation to state law. Judicial
practice may not necessarily be consistent with the school followed by the
majority of the Muslim population in the country. For example, the courts
of Egypt and Sudan followed the official Ottoman preference for the Hanafi

Majallah was

25 : ‘ . .

J.L Espc?sno, Perspectives on Islamic law reform: The case of Pakistan® (1980-1) 13 New
” York University Journal of International Law and Policy 236.

See, generally, G. Bechor, The Sanhuri Code, and the Emergence of Modern Arab Civil Law

(1932 to 1949) (Leiden: Brill, 2007).
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European codes, the point for our purposes here is that despite the Popular
perception that IFL remained ‘an authentic and genuine expression of the

fighi [of Islamic jurisprudence] family law, the fact of the matter is that
even this sphere of law underwent structural and foundational changes

that ultimately resulted in its being severed from both the substance of
classical figh and the methodology by which figh had operated’.*® Devices
deployed in this process included the principles of necessity (darura), the
procedural device of administrative discretion (siyasa shar‘iyya) and eclec-
tic selection and amalgamation (takhayyur and talfig) of any views not
only from within any school, but also from other schools. ‘The product
thereof was entirely new, because the opinions now combined had origin-
ally belonged to altogether different, perhaps incongruent, premises,"°
Other devices included new forms of free interpretation (neo-ijtihad) and
the notion that any law that does not contradict sharia is lawful.”!

Postcolonial Legislative Reforms

To conclude this review of traditional community-based practice of
sharia and its postcolonial transformation, I emphasise that my purpose
is not to offer a general discussion of IFL in Muslim-majority countries.
In particular, I am not in the least suggesting or implying a critical
evaluation of the reforms that IFL statutes have introduced in the
various countries. On the contrary, my objection to the fallacy of calling
these statutes ‘Islamic’ is intended to facilitate and promote future pro-
spects of such reforms away from any inhibition or confusion of pre-
tending to comply with sharia standards. As [ have tried to briefly
explain at the beginning of this chapter, sharia norms and institutions
lose their religious Islamic quality when enacted into and enforced as
positive law of the state. Acknowledging this reality, I argue, releases the
social and political dynamics of family law reform, and facilitates the
contributions of social science scholars, civil society organisations and
other concerned actors.

According to unanimous traditional practice of sharia, ‘any departur¢
from the legal doctrine (madhhab) as stated in these sources renders his

? Ibid. 446-7. ° Ibid., 448.
! For more elaborate explanation and illustrations of these devices and their outcores,

Anderson, Law Reform in the Muslim World, 42-82.
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Turning now to a brief review of postcolonial legislative reforms,> by
peing the first codification of sharia principles, the Ottoman Majallah of
the 1870s already indicated a major departure from traditional Islamic
juridical practice. The Majallah ‘was based on principles derived from
the Shari‘a. Instead, however, of adopting the dominant doctrine in the
Hanafi school in all particulars, this code comprised 2 selection of
opinions from among those which had found any sort of recognition
in that school (although some of them originated, in fact, in one of the
other schools).”* That compounded deviation from traditional sharia
practice was soon followed by more drastic departures by the use of
‘an amalgamated selection (takhayyur) from several traditional doctrines
held by a variety of schools. Even weaker doctrines within an individual
school, inadmissible in the traditional system, have been rejuvenated

2 W, B. Hallag, A History of Islamic Legal Theorics: AT Introduction to Sunni Usul akFidk
(Cambridge University Press, 1997) 209.
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East’ (1971) 20 International and Comparative Law Quarterly 2.
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and bestowed by a legitimacy equal to that enjoyed by the “soupg

(sahih) doctrines.” '
As noted earlier, the Ottoman Law of Family Rights (1917) was the first

major state legislation that employed such dubiousness in the name of

sharia. It was followed first in Egypt,”® and then in Ottoman provinces of
the Middle East and North Africa, as they gradually became independent
states. Examples of this include the Jordanian Law of Family Rights i
1951 (replaced by the Jordanian Law of Personal Status in 1976), the
Syrian Law of Personal Status in 1953, the Tunisian Law of Persona]
Status of 1956, the Moroccan Code of Personal Status in 1958 and the
Iraqi Code of Personal Status of 1959.”” Family law codes in Arab countries
took the arbitrary reformist methodologies further ‘to include Shi‘ite doc-
trines, a step previously unthinkable. Moreover, the reformers resorted to
the so-called talfig according to which part of a doctrine of one school is
combined with a part from another.”® The methodological expedience of
selectivity, takhayyur, was extended in Egypt ‘first, to any opinion ...
within the orthodox schools, held in the past in some extinct school, or
attributed to some early jurist . . . to views culled from one of the “hetero-
dox" schools of the Shi‘is or Ibadis; and finally to the combination of part
of the opinion of one school or jurist with part of the opinion of another
school or jurist’.>

Similar reform strategies to arbitrary or inconsistent outcomes were
deployed in the Indian subcontinent. For instance, the Indian Dissolution
of Muslim Marriages Act of 1939, relied on the Maliki madhhab (school of
Islamic jurisprudence which is dominant in North and West Africa) in
expanding grounds for termination of marriage beyond the three accepted
under the Hanafi madhhab (school of Islamic jurisprudence). While the
expanded grounds were supposedly based on the Maliki madhhab, the
outcome was different from what that school provided for:

% Hallaq, History of Islamic Legal Theories, 210.

% B. A. Venkatraman, ‘Islamic states and the United Nations Convention on the Elimination
of All Forms of Discrimination Against Women: Are the shari'a and the Convention
compatible?’ (1995) 44 American University Law Review 1986-7.

*7 For a discussion of these reforms in regional comparative perspectives, see L. Welchman,
‘The development of Islamic family law in the legal system of Jordan' (1988} 37
Intemnational and Comparative Law Quarterly 871-86.

%% Hallaq, History of Islamic Legal Theories, 210

*? Anderson, ‘Modern trends in Islam legal reform’, 13.
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IV Concluding Remarks
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We should also appreciate the difference between the religious ang
moral nature of marriage and family relations and the legal regulation of
such relationships by the state. Human relationships of love and compas-
sion are both the objective and the daily norm, to varying degre'es, in the
vast majority of family relations. This human norm includes possibilities of
negotiations among the spouses and mediation by extended family advi-
sers as well as communal sanction against offending spouses. Still, the
enforcement of legal regulation must remain available as a last resort,
However, that framework can cope only when severe family discord is
the exception, and not the daily norm. This social and legal framework
became more complex as modern states assumed more responsibilities
through bureaucratic processes.

For instance, a marriage or divorce could be valid from a sharia point of
view but most Muslim-majority countries today require it to be officially
registered to be recognised by state courts and civic administration. Thus,
official registration of marriage or divorce has become a prerequisite
condition for obtaining judicial remedy or determination of any dispute
regarding issues of marriage, divorce, and maintenance and custody of
children. Official registration is also required for recognition of the mar-
riage by administrative agencies of the state for such purposes as pension,
social security payments, tax status or other consequences of marriage.

In practice, however, the requirement of registration tends to unfairly
penalise vulnerable women who have little opportunity to comply with it
in the first place. A Muslim woman who accepts to enter into a polygamous
marriage without satisfying the conditions set by the state may believe
herself legitimately married under IFL, but her marriage simply ‘does not

41 " X o .
A. A An-Na'im, “The compatibility dialectic: Mediating the legitimate coexistence of

N Islamic law and state Jaw’ (2010) 73 Modern Law Review 1-29.
Hallaq, Sharra.

43 : . L
Ibid., 239-45 on sharia principles of contracts, and 296-306 on property.
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